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FOREWORD

In today’s fast-paced world of overseas contingency and domestic
operations, commanders rely on the advice of JAG Corps personnel to make
critical decisions, sometimes involving life and death. Demand for this
advice is high and will likely increase. The complexity of the operational
environment is also growing,.

We can be sure that technological advances on the 21st Century battlefield
will take us into uncharted legal territory, where we will be expected to
analyze the complexities and provide accurate advice faster than ever
before. Our ability to do so will have a direct impact on America’s capacity
to effectively project power across the spectrum of conflict.

Commanders count on legal teams knowledgeable in subjects ranging from
weapon selection and target engagement to nation building and
counterinsurgency activities. That’s why the second edition of the Air Force
Operations & the Law: a Guide for Air & Space Forces is so important.
Experienced subject matter experts worked hard to make this book a useful
reference, and I'm confident it will help you accomplish your critical

missions.

JACK L. RIVES
Lieutenant General, USAF
The Judge Advocate General
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CHAPTER 1

INTERNATIONAL USE OF FORCE BY THE
UNITED STATES AIR FORCE

BACKGROUND

Historically, the application of law to war has been divided into two parts. The first
addresses the legality of a nation’s decision to engage in war. The second provides rules
and guidance on how to conduct the war. This Chapter addresses the first issue, known
also as the jus ad bellum. The second issue, known also as jus in bello, will be addressed in
chapter two.

Although it is important to have some understanding of the jus ad bellum, the decision that
the USAF will use force is made by the national command authority, usually in consultation
with the Department of State. This decision will normally be communicated to the USAF in
the form of a mission statement.

Using the mission statement provided by higher authority, the judge advocate must become
familiar with the legal justification for the mission and, in coordination with higher
headquarters, be prepared to brief all local commanders on that justification. This will
enable commanders to better plan their missions, structure public statements, and ensure
the conduct of military operations conforms to national policy. It will also assist
commanders in drafting and understanding rules of engagement (ROE) for the mission, as
one of the primary purposes of ROE is to ensure that any use of force is consistent with
national security and policy objectives.

LAW GOVERNING WHEN NATIONS CAN LEGALLY USE FORCE
Article 2(4) of the Charter of the United Nations (UN) provides:

“All Members shall refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any State, or in any other
manner inconsistent with the Purposes of the United Nations.”

An integral aspect of this proscription is the principle of nonintervention: that States must
refrain from interference in the internal affairs of another. Nonintervention stands for the
proposition that States must respect one another’s sovereignty. American policy statements
have frequently affirmed this principle, and it has been made an integral part of U.S. law
through the ratification of the Charters of the UN and the Organization of American States
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(OAS)! as well as other multilateral international agreements which specifically incorporate
nonintervention as a basis for mutual cooperation.

The Charter of the UN does, however, provide two exceptions to this requirement. First, a
State may use force if authorized by a decision of the UN Security Council, typically
documented in a UN Security Council Resolution. Second, as recognized in customary
international law and reflected in Article 51 of the Charter of the UN, force may be used in
individual or collective self-defense. An additional basis not found in the UN Charter is the
use of force with the consent of the territorial State; for example, to assist a State
government with a conflict occurring inside their territory.

UN ENFORCEMENT ACTIONS

Chapter VII of the UN Charter, entitled “Action With Respect to Threats to the Peace,
Breaches of the Peace, and Acts of Aggression,” gives the Security Council authority to
determine what measures should be employed to address acts of aggression or other threats
to international peace and security. The Security Council must first, in accordance with
Article 39, determine the existence of a threat to the peace, breach of the peace, or act of
aggression. It then has the power under Article 41 to employ measures short of force,
including a wide variety of diplomatic and economic sanctions against the target State, to
compel compliance with its decisions. Should those measures prove inadequate (or should
the Security Council determine that non-military measures would prove inadequate), the
Security Council has the power to authorize member States to employ military force in
accordance with Article 42.

Some examples of UN Security Council actions to restore international peace and security
include:

1. Security Council Resolution 678 (1990) authorized member States cooperating with
the government of Kuwait to use “all necessary means” to enforce previous
resolutions. It was passed pursuant to the Security Council’s authority under
Chapter VII in response to the 1990 Iraqi invasion of Kuwait.

2. Security Council Resolution 1031 (1995) authorized the member States “acting
through or in cooperation with the organization [NATO] referred to in Annex 1-A
of the Peace Agreement [Dayton Accords resolving the conflict in Bosnia-
Herzegovina] to establish a multinational implementation force under unified
command and control [NATO] in order to fulfill the role specified in Annex 1-A
and Annex 2 of the Peace Agreement; Authorizes the Member States . . . to take all

1 OAS Charter, Article 18: “No State or group of States has the right to intervene, directly or indirectly, for any
reason whatever, in the internal or external affairs of any other State. The foregoing principle prohibits not only
armed force but also any other form of interference or attempted threat against the personality of the State or
against its political, economic and cultural elements.” See also Inter-American Treaty of Reciprocal Assistance (Rio
Treaty), Art. I: “. . . Parties formally condemn war and undertake in their international relations not to resort to
threat or the use of force in any manner inconsistent with the provisions of the Charter of the United Nations or
this Treaty.”
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necessary measures to effect the implementation of and to ensure compliance with
Annex 1-A of the Peace Agreement . ..”

3. Security Council Resolution 1264 (1999) authorized “the establishment of a
multinational force . . . to restore peace and security in East Timor. . . ” and further
authorized “the States participating in the multinational force to take all necessary
measures to fulfill this mandate . . .”

4. Security Council Resolution 1386 (2001) authorized the establishment of an
International Security Assistance Force (ISAF) to assist the Afghan Interim
Authority. Additionally, this Resolution authorized member states participating in
the ISAF to “take all necessary measures to fulfill its mandate.”

5. Security Council Resolution 1511 (2003) authorized “a multinational force under
unified command to take all necessary measures to contribute to the maintenance of
security and stability in Iraq.”

6. Security Council Resolution 1529 (2004) authorized member states participating in
the Multinational Interim Force in Haiti to “take all necessary measures to fulfill its
mandate.” Specifically, the Multinational Interim Force was tasked with restoring
peace and security in Haiti following the resignation and departure of former
President Jean-Bertrand Aristide.

Regional Organization Enforcement Actions

Chapter VIII of the UN Charter recognizes the existence of regional arrangements among
States that deal with such matters relating to the maintenance of international peace and
security as are appropriate for regional actions (Article 52). Regional organizations, such as
the Organization of American States, the Organization of African Unity, and the Arab
League, attempt to resolve regional disputes peacefully, prior to the issue being referred to
the UN Security Council. However, regional organizations do not have the ability to
unilaterally authorize the use of force (Article 53). Rather, the Security Council may utilize
the regional organization to carry out Security Council enforcement actions.

SELF DEFENSE

The right of all nations to defend themselves was well-established in customary
international law prior to adoption of the UN Charter. Article 51 of the Charter provides:

“Nothing in the present Chapter shall impair the inherent right of individual or collective
self defense if an armed attack occurs against a member of the UN until the Security
Council has taken measures necessary to maintain international peace and security. . . .”

While some narrowly interpret the right of self defense to require an armed attack as a

condition precedent, many States, including the U.S., take an expansive interpretation of
Article 51: that the customary right of self defense (including anticipatory self defense - see
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below) is an inherent right of a sovereign State that was not negotiated away under the
Charter. Therefore the right of self defense continues to be based on historically accepted
criteria (customary international law), rather than the precise wording of Article 51. A State
may respond in self defense to any threat or use of force against its territorial integrity or
political independence, provided that the response is a necessary and proportionate
response to the threat.

Protection of Nationals

Customarily, a State has been afforded the right to protect its citizens abroad if their lives
are placed in jeopardy and a host State is either unable or unwilling to protect them. This
right is the legal basis for non-combatant evacuation operations. The right to use force to
protect citizens abroad also extends to those situations in which a host State is an active
participant in the activities posing a threat to another State’s citizens (e.g., the government
of Iran’s participation in the hostage taking of U.S. embassy personnel in that country (1979-
81); and Ugandan President Idi Amin’s support of terrorists who kidnapped Israeli
nationals and held them at the airport in Entebbe).

Collective Self Defense

Collective self defense requires that all conditions for the exercise of an individual State’s
right of self defense are met and the threatened State has requested assistance.

Collective defense treaties, such as the North Atlantic Treaty (which established NATO); the
Inter-American Treaty of Reciprocal Assistance (the Rio Treaty); the Security Treaty
Between Australia, New Zealand, and the United States (ANZUS); and other similar
agreements do not provide an international legal basis for the use of U.S. force abroad, per
se. These agreements simply establish a commitment among the parties to engage in
collective self defense, in specified situations, and the framework through which such
measures are to be taken. For example, Article 5 of the North Atlantic Treaty provides that
“an armed attack against one or more of them in Europe or North America shall be
considered an attack against them all and consequently they agree that, if such an armed
attack occurs, each of them, in exercise of the right of individual or collective self-defence
recognized by Article 51 of the Charter of the United Nations, will assist the Party or Parties
so attacked.”

The United States has entered into bilateral military assistance agreements with numerous
countries around the world. These are not defense agreements and thus impose no
commitment on the part of the United States to come to the defense of the other signatory in
any given situation.

Anticipatory Self Defense
Anticipatory self defense was first expressed in the 1837 Caroline case and subsequent

correspondence between then-U.S. Secretary of State Daniel Webster and his British Foreign
Office counterpart Lord Ashburton. Secretary Webster posited that a State need not suffer
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an actual armed attack before taking defensive action, but may engage in anticipatory self
defense if the circumstances leading to the use of force are “instantaneous, overwhelming,
and leaving no choice of means and no moment for deliberation.” As with any form of self
defense, the principles of necessity and proportionality serve to bind the actions of the
offended State.

Because the invocation of anticipatory self-defense is fact-specific in nature, and therefore
appears to lack defined standards of application, it remains controversial in the
international community. The United States, in actions such as operation El Dorado
Canyon (the 1986 strike against Libya) and the 1998 missile attack against certain terrorist
elements in Sudan and Afghanistan, has employed anticipatory self defense in response to
actual or attempted acts of violence against U.S. citizens and interests. In the publication,
The National Security Strategy of the United States of America (2002), the United States
considered that in the age of terrorism, where warnings may not come in the guise of visible
preparations, there is a compelling case for taking action to defend ourselves, “even if
uncertainty remains as to the time and place of the enemy’s attack.”

USE OF FORCE WITH CONSENT OF THE TERRITORIAL STATE

A final basis upon which a State may use resort to the use of force is with the consent of the
territorial State. A State may request assistance from another State (or the United Nations)
to deal with an internal armed conflict or other security situation which it is unable to
resolve independently. In some circumstances there may also be a relevant UN Security
Council Resolution. This is the basis for the continued use of force in both Iraq and
Afghanistan in 2009.

DOMESTIC LAW AND THE USE OF FORCE: THE WAR POWERS RESOLUTION

The Constitution divides the power to wage war between the Executive and Legislative
branches of government. Under Article I, the power to declare war, to raise and support
armies, to provide and maintain a navy, and to make all laws necessary and proper for
carrying into execution the foregoing is held by the Congress. Balancing that legislative
empowerment, Article II vests the executive power in the President and makes him the
Commander-in-Chief of the armed forces.

In 1973 Congress passed the War Powers Resolution Act (WPR). The stated purpose of the
WPR is to ensure the collective judgment of both branches in order to commit to the
deployment of U.S. forces by requiring consultation of and reports to Congress, in any of
the following circumstances:

1. Introduction of troops into actual hostilities;

2. Introduction of troops, equipped for combat, into a foreign country; or

3. Greatly enlarging the number of troops equipped for combat, in a foreign country.
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The President is required to make such reports within 48 hours of the triggering event,
detailing the circumstances necessitating introduction or enlargement of troops, the
Constitutional or legislative authority upon which he bases his action, and the estimated
scope and duration of the deployment or combat action.

The issuance of such a report, or a demand by Congress for the President to issue such a
report, triggers a 60-day clock. If Congress does not declare war, specifically authorize the
deployment/combat action, or authorize an extension of the WPR time limit during that
period, the President is required to terminate the triggering action and withdraw deployed
forces. The President may extend the deployment for up to 30 days should he find
circumstances so require, or for an indeterminate period if Congress has been unable to
meet due to an attack upon the United States.

However, no President to date has conceded the constitutionality of the WPR or technically
complied with its mandates. Within the Department of Defense (DOD), procedures have
been established which provide for Chairman of the Joint Chiefs of Staff (CJCS) review of all
deployments that may implicate the WPR. The Chairman’s Legal Counsel, upon reviewing
a proposed force deployment, is required to provide to the DOD General Counsel his
analysis of the WPR’s application. If the DOD General Counsel makes a determination that
the situation merits further inter-agency discussion, he or she will consult with both the
State Department Legal Advisor and the Attorney General. As a result of these discussions,
advice will then be provided to the President concerning the consultation and reporting
requirements of the WPR. There is no action required by the USAF in this process.

REFERENCES

1. Charter of the United Nations with the Statue of the International Court of Justice
annexed thereto, 26 June 1945, 59 Stat. 1031, T.S. 993, 3 Bevans 1153, (as amended, 17
December 1963, 16 U.S.T. 1134; T.1.A.S. 5857; 557 U.N.T.S. 143 20 December 1965, 19
U.S.T. 5450; TIAS. 6529 and 20 December 1971, 24 U.S.T. 2225; T.I.A.S. 7739) (entry
into force 24 October 1945, for U.S. same date)

2. Letter of Secretary of State Daniel Webster to Special Minister Ashburton, dated 27 July
1842, reproduced at http://www.yale.edu/lawweb/avalon/diplomacy/britian/br-
1842d.htm

3. War Powers Resolution Act (WPR), Public Law 93-148, 50 U.S.C. §§ 1541-1548
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=2, %  CHAPTER2
%‘ﬁ-—; gf b LAW OF ARMED CONFLICT FOR AIRMEN
R, 2.

BACKGROUND

This chapter discusses the law of armed conflict.? After an introduction into the sources of
the law of armed conflict, the chapter is divided into two parts. The first part deals with the
general principles of the law of armed conflict. The second part discusses the laws of aerial
warfare.

The law of armed conflict applicable to aerial warfare has not been codified. It is largely
found in the general principles of the law of armed conflict, and to that end the reader
should become familiar with those principles.

The 1923 Hague Draft Rules represented an attempt to codify the law of armed conflict
applicable to Airmen, but the work was never adopted by any nation. Subsequent
international agreements have, however, included specific references to certain aspects of
aerial operations.

UNITED STATES VIEW OF THE LAW OF ARMED CONFLICT GENERALLY

The United States will comply with the law of armed conflict. Compliance with the law of
armed conflict is morally imperative and critical to the maintenance of a well-disciplined
military force. Air Force policy on the law of armed conflict is set forth in AFPD 514,
which states that: “The Air Force will make sure its personnel understand, observe, and
enforce LOAC and the U.S. Government’s obligations under that law.” It goes on to state
that: “Air Force personnel will comply with LOAC in military operations and related
activities during armed conflicts, no matter how these conflicts are characterized.”

SOURCES OF THE LAW OF ARMED CONLICT FOR AIRMEN

The law of armed conflict for Airmen is largely derived from the general law of armed
conflict which is to be found in treaty law and customary international law.

2 The terms “law of war”, the “law of armed conflict” (frequently abbreviated to “LOAC”), and “international
humanitarian law” are often considered to be synonymous. The term “armed conflict” is often used in preference
to “war”. The Geneva Conventions recognize armed conflict as being wider in scope than war.
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Treaty Law

The United States is a party to numerous international agreements with provisions that
apply to aerial operations. The body of international agreements applicable to armed
conflict may be conveniently divided into two groups: Hague and Geneva law.

Hague Law deals generally with the means and methods of armed conflict. It includes the
Hague Conventions of 1899 and 1907. More recent international agreements focus on
specific issues, such as a comprehensive ban on chemical weapons (the 1993 Chemical
Weapons Convention), and bans and restrictions on some conventional weapons (the 1980
Conventional Weapons Convention and its protocols).

Geneva Law deals generally with reducing suffering of both combatants and civilians caused
as a result of armed conflict. It consists of:

Geneva Convention I (relating to the wounded and sick in the armed forces)

Geneva Convention II (relating to wounded, sick, and shipwrecked armed forces at
sea)

Geneva Convention III (relating to the treatment of prisoners of war)
Geneva Convention IV (relating to the protection of civilians)

Additional Protocol I to the Geneva Conventions (relating to the protection of
victims of international armed conflicts) (The United States is a signatory to
Additional Protocol I but has not ratified it).

Additional Protocol II to the Geneva Conventions (relating to the protection of
victims of non-international armed conflicts) (The United States is a signatory to
Additional Protocol II but has not ratified it)

Additional Protocol III to the Geneva Conventions (relating to adoption of a
distinctive emblem) (The United States is a signatory to Additional Protocol III and
ratified the same on 08 March 2007) 3

By signing Additional Protocol I and Additional Protocol II, but not ratifying them, the
United States is not bound by the terms and obligations set forth in the protocols but is
obliged to “refrain from acts which would defeat the object and purpose” of the same.*

Since the drafting of the Additional Protocols I and II, the international community has
sought to expand protections for certain classes of people, including a grant of special

3 The Geneva Conventions are frequently abbreviated as GC I, GC 1I, GC 1III, and GC IV; the Additional Protocols
are abbreviated as AP I, AP II, and AP III. The Geneva Conventions were adopted in 1949, Additional Protocols I
and I in 1977, and Additional Protocol III in 2005. Full citations are provided in the references part of this chapter.
4Vienna Convention on the Law of Treaties, Art. 18.
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protections to United Nations (UN) peacekeeping personnel (the 1994 UN Safety
Convention), and a prohibition on the use of children as combatants (the 2000 Optional
Protocol on the Rights of the Child).

The United States has not ratified a number of international agreements. Notable examples
include Additional Protocols I and II, the 1982 UN Convention on the Law of the Sea, the
1997 Ottawa Treaty banning anti-personnel mines, and the 2008 Oslo Treaty on cluster
munitions. As a result, United States” allies and coalition partners may be operating under
different laws relating to armed conflict.

Customary International Law

All nations are bound by customary international law. The Supreme Court of the United
States has ruled that customary international law is an integrated part of U.S. law.5

Customary law arises from the practice of states coupled with the belief that the practice is
required by law. Evidence of custom may be found in draft international agreements,
declarations of international organizations like the UN, judicial decisions of international
tribunals such as the International Criminal Court, and other acts of states. In addition,
general legal practices common to the major legal systems of the world and opinions of
leading jurists may constitute some evidence of customary law.

The point at which a consistent practice of some states becomes customary international law
binding on all states is open to interpretation. Because the United States has not ratified
several important treaties, the question of whether provisions in such treaties have become
customary international law may become relevant, particularly when working in an alliance
or coalition with states that have ratified such treaties.

Policy statements or U.S. practice will aid in determining what may constitute customary
international law. In cases of doubt, Airmen should consult JAG Corps personnel for
guidance.

BASIC PRINCIPLES OF THE LAW OF ARMED CONFLICT

The basic law of armed conflict principles are military necessity, unnecessary suffering,
distinction, proportionality, and chivalry.

Military Necessity

The principle of military necessity authorizes the use of force required to accomplish the
mission. Military necessity does not authorize acts otherwise prohibited by the law of

5 The Paquette Habana, 175 U.S. 677 (1900).
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armed conflict. This principle must be applied in conjunction with other law of armed
conflict principles.®

The principle of military necessity is explicitly codified in Article 23, paragraph (g) of the
Annex to Hague IV, which forbids a belligerent “to destroy or seize the enemy’s property,
unless such destruction or seizure be imperatively demanded by the necessities of war.”
Military necessity has been recognized through its codification into other treaties to which
the United States is a party,” as well as treaties to which it is not a party.8

Military necessity does not authorize all military action and destruction.” Under no
circumstances may military necessity authorize actions specifically prohibited by the law of
armed conflict, such as the murder of prisoners of war'® or the taking of hostages.!

Determining military necessity is the responsibility of commanders and other decision-
makers. The law of armed conflict provides general guidance, subject to good faith
interpretation and implementation by those individuals. According to the preamble to
Hague Convention IV:

¢ Department of the Army Field Manual 27-10, The Law of Land Warfare (1956, incorporating change 1, 1976), para.
3a. Early recognition of military necessity is found in U.S. Army General Order No. 100 (1863), usually referred to
as the Lieber Code. The Lieber Code is often considered to be the seminal rulebook on modern law of armed
conflict. Following the Lieber Code, the United States has defined military necessity in its law of war manuals. For
example, the Commander’s Handbook on the Law of Naval Operations, NWP 1-14M, para. 5.2, states that “Only
that degree and kind of force, not otherwise prohibited by the law of armed conflict, required for the partial or
complete submission of the enemy with a minimum expenditure of time, life, and physical resources may be
applied.” A U.S. Air Force definition is similar; see Air Force Pamphlet 110-31, International Law -- The Conduct of
Armed Conflict and Air Operations (1976), para. 1-3a(1).

7 The fifth paragraph of the preamble to Hague IV states that:

According to the views of the High Contracting Parties, these provisions, the wording of which
has been inspired by the desire to diminish the evils of war, as far as military requirements permit,
are intended to serve as a general rule of conduct for the belligerents in their mutual relations
and in their relations with the inhabitants [emphasis added].

Likewise, Art. 23(g) of the Annex to Hague IV prohibits the destruction or seizure of enemy property, “unless such
destruction or seizure be imperatively demanded by the necessities of war,” while Art. 53, GC1V, declares that:

Any destruction by the Occupying Power of real or personal property belonging individually
or collectively to private persons, or to the State, or to other public authorities, or to social or
cooperative organizations, is prohibited, except where such destruction is rendered absolutely
necessary by military operations [emphasis added].

Art. 147, GC IV, makes extensive destruction or seizure of property a grave breach if it is “not justified by military
necessity and carried out unlawfully and wantonly.”

8 Art. 52, AP I, prohibits attacks of objects other than military objectives. Paragraph 2 defines “military objectives”
as “those objects which by their nature, location, purpose or use make an effective contribution to military action
and whose total or partial destruction, capture or neutralization, in the circumstances ruling at the time, offers a
definite military advantage.”

9 As stated in Art. 22, Annex to Hague IV, “The right of belligerents to adopt means of injuring the enemy is not
unlimited.”

10 Art. 13 and 130, GCIIL

11 Art. 34, 147, GC 1V, and Art. 3(1)(b) common to the Geneva Conventions.
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Military necessity does not authorize all acts in war that are not expressly
prohibited. Codification of the law of war into specific prohibitions to
anticipate every situation is neither possible nor desirable. As a result,
commanders and others responsible for making decisions must make those
decisions in a manner consistent with the spirit and intent of the law of war.

Where an express prohibition has been stated, neither military necessity nor any other
rationale of necessity may override that prohibition.’? In contrast to express prohibitions,
most codified portions of the law of armed conflict are written broadly in order to
encompass as many situations as possible. ~Considerable discretion is left to the
commander, which he or she is expected to exercise in good faith.’® In such cases,
commanders and others responsible for planning, deciding upon or executing military
operations necessarily have to reach decisions on the basis of their assessment of the
information from all sources which is available to them at the relevant time.*

Unnecessary Suffering

Several law of armed conflict treaties contain the caveat that the right of a party to a conflict
is not unlimited in its selection and use of means or methods of war.’> The principle of
avoiding the employment of arms, projectiles, or material of a nature to cause unnecessary
suffering, also referred to as superfluous injury, is codified in Article 23 of the Annex to
Hague 1V, which especially forbids employment of “arms, projectiles or material calculated
to cause unnecessary suffering...” and the destruction or seizure of “the enemy’s property,
unless such destruction or seizure be imperatively demanded by the necessities of war.”

Additional Protocol I, in article 35, states in paragraph 2: “It is prohibited to employ
weapons, projectiles and material and methods of warfare of a nature to cause superfluous
injury or unnecessary suffering.” Unnecessary suffering and superfluous injury are
regarded as synonymous. Each refers to damage to objects as well as injury to persons. In
determining whether a means or method of warfare causes unnecessary suffering, a
balancing test is applied between lawful force dictated by military necessity to achieve a
military objective and the injury or damage that may be considered superfluous to
achievement of the stated or intended objective. Unnecessary suffering is used in an
objective rather than subjective sense. That is, the measurement is not that of the victim

2 Such as the denial of quarter, contained in Art. 23(d) of the Annex to Hague IV; misuse of the distinctive
emblems of the Red Cross or Red Crescent, as prohibited in Art. 44, GC I, and Art. 38, AP I; or the torture or
murder of a prisoner of war, as prohibited by Art. 17 and 13, respectively, GC III.

13 For example, the definition of “military objective” contained in Art. 52, AP I, is “those objects which by their
nature, location, purpose or use make an effective contribution to military action and whose total or partial
destruction, capture or neutralization, in the circumstances ruling at the time, offers a definite military advantage.”
The definition entrusts to the military commander the determination of military necessity under the circumstances
ruling at the time.

14 This standard is referred to as the Rendulic rule; for its background, see United States v. List, XI IMT (1948), 1296.
The Rendulic rule is consistent with U.S. domestic law; see Tennessee v. Garner, 490 U.S. 386 (1989), 388, 396-397.
This standard also was applied in the judgment of the European Court of Human Rights in Case of McCann and
Others v. the United Kingdom, 17/1994/464 /545 (27 September 1995), 54, para. 200.

15 Art. 22, Annex to Hague IV; and Art. 35, para. 1, AP .
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affected by the means, but rather in the sense of the design of a particular weapon or in the
employment of weapons.

The fact that a weapon causes injury or death to combatants does not mean that a weapon
causes unnecessary suffering. Military necessity is an acknowledgement that employment
of weapons in military operations can lead to death or injury of combatants and civilians
taking a direct part in hostilities either directly or incidental to the destruction of military
objectives. The act of combatants killing or wounding enemy combatants in battle is a
legitimate act under the law of armed conflict if accomplished by lawful means or methods.
The prohibition of unnecessary suffering does not limit the bringing of overwhelming
firepower on an opposing military force in order to subdue or destroy it.

However, certain means of warfare have been prohibited from use on the battlefield, either
because they are regarded as causing unnecessary suffering or for policy reasons. These
means include poison,’® chemical weapons,!” biological (or bacteriological) weapons,’8
munitions containing fragments not detectable by x-ray,'® and blinding laser weapons.?

The law of armed conflict prohibits the design or modification and employment of a
weapon for the purpose of increasing or causing suffering beyond that required by military
necessity. In conducting the balancing test necessary to determine the legality of a weapon,
its effects cannot be weighed in isolation. Each must be examined against comparable
weapons in contemporary use, their effects on combatants, and the military necessity for the
weapon under consideration. This determination is made at the national level in the
research, development and acquisition process, permitting commanders to assume that
weapons, weapons systems and munitions issued to them for battlefield use do not violate
this aspect of the prohibition on unnecessary suffering, that is, that those weapons and
munitions are lawful for their intended purposes.?!

The prohibition of means or methods of warfare of a nature to cause unnecessary suffering
also prohibits the intentional attack of combatants hors de combat (i.e. no longer in the fight),
unlawful destruction of civilian objects, and unlawful injury to civilians not taking a direct
part in hostilities.

16 Prohibited in Art. 23(a) to the Annex to Hague IV. The prohibition is much older, as evidenced by Art. 16 of the
Lieber Code.

17 First use in war is prohibited by the Geneva Protocol. Possession, research, development, manufacturing,
acquisition, stockpiling, transfer or use of chemical weapons is prohibited by the Chemical Weapons Convention.

18 First use in war is prohibited by the Geneva Protocol. The United States unilaterally renounced use of biological
weapons on 25 November 1969. Possession, research other than for prophylactic purposes, development,
manufacturing, acquisition, stockpiling, transfer or use of biological weapons is prohibited by the Biological
Weapons Convention.

19 Protocol I, Convention on the Prohibition or Restrictions of the Use of Certain Conventional Weapons.

2 Jd. at Protocol IV. The nations participating in its negotiation did not conclude that blinding as such or a
blinding laser weapon caused unnecessary suffering, but decided for policy reasons to prohibit their use. For a
historical record, see Office of The Judge Advocate General of the Army, Memorandum of Law: Travaux
Preparatoires and Legal Analysis of Blinding Laser Weapons Protocol (20 December 1996).

21 DODD 5000.1 (30 October 2002).
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Distinction

Fundamental to the avoidance of unnecessary suffering is the law of armed conflict
principle of distinction, sometimes referred to as discrimination. Distinction is the
international law obligation of parties to a conflict to distinguish between combatant forces
and the civilian population or individual civilians not taking a direct part in the hostilities.
Combatants must direct the application of force solely against other combatants. Similarly,
military force may be directed only against military objectives, and not against civilian
objects. As will be noted, the principle of distinction also obligates private citizens to
refrain from engaging in hostile acts against enemy military forces.

The principle of distinction was recognized in the Lieber Code?? and law of war manuals
since then. It has been acknowledged in two UN General Assembly Resolutions, each of
which the United States supported. United Nations General Assembly Resolution 2444
(XXIII [1968]), adopted unanimously, states in part “[t]hat it is prohibited to launch attacks
against the civilian population;” and “[t]hat distinction must be made at all times between
persons taking part in the hostilities and members of the civilian population to the effect
that the latter be spared as much as possible.” 2

The phrase “at all times” in Resolution 2444 was not intended to create an expectation that
the law of armed conflict can protect civilians and civilian objects entirely from the ravages
of war, or to suggest that every injury to a civilian not taking a direct part in the hostilities
or damage to civilian objects would constitute a violation of the law of armed conflict.

As articulated, the principle acknowledges the need for respect for the civilian population,
individual civilians not taking part in the hostilities, and civilian objects in the conduct of
military operations by all parties to a conflict, whether conducting offensive or defensive
operations.

Responsibility of Governments and Non-State parties to a conflict. The principle of distinction
applies to military forces engaged in offensive or defensive operations and to governments
in providing protection for their civilian population and civilian objects. Each government
and its military forces, as well as non-state parties to a conflict, are obligated to separate
their military or other fighting forces and military objectives from the civilian population
and civilian objects, to take steps to protect the civilian population (or civilians within its
control) through affirmative steps such as evacuation from the vicinity of military
operations and/or air raid precautions, and to avoid actions that otherwise might place the
civilian population at risk from lawful military operations by the opposing force.?
Employment of voluntary or involuntary human shields to protect military objectives or
individual military units or personnel is a fundamental violation of the principle of
distinction.

2 Art. 20-23.
2 The other resolution was UN General Assembly Resolution 2675 (XXV [1970]).
2 See, for example, Art. 27, Annex to Hague IV; Art. 5, Hague IX; Art. 28, GC; and Art. 51(7), AP L.
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In this respect, application of the principle of distinction is often considered in three ways:

1. Intentional attack of combatants hors de combat. Combatants who are out of the
fight, such as those who have not yet fallen into enemy hands but who are unable
to continue to fight due to wounds, sickness, shipwreck or parachuting from a
disabled aircraft, are protected from intentional attack. Their injury or death as the
result of intentional attack constitutes a grave breach when done with the
knowledge that the targeted combatant is hors de combat.?5

2. Unlawful destruction of civilian objects. Physical damage or destruction of
property is an inevitable and often lawful aspect of combat. Military equipment
(other than military medical equipment) is subject to lawful attack and destruction
at all times during armed conflict. Civilian objects, including cultural property, are
protected from seizure or intentional attack unless there is a military necessity for
the seizure or destruction. Destruction of civilian objects that is expressly
prohibited,? or that is not justified by military necessity, or that is wanton or
excessive, is unnecessary destruction for which a commander may be held liable.?”

3. (3) Unlawful injury to civilians not taking a direct part in hostilities. The civilian
population and individual civilians not taking a direct part in hostilities are
protected from intentional attack.?® Where civilians are present on the battlefield
or in proximity to legitimate military objectives, or are being used to shield
legitimate targets from an attack that otherwise would be lawful, they are at risk of
injury incidental to the lawful conduct of military operations. A law of armed
conflict violation occurs where the civilian population is attacked intentionally;
where collateral civilian casualties become excessive in relation to military
necessity; and/or where a defender or attacker employs civilians as voluntary or
involuntary human shields. Each constitutes a violation of the principle of
distinction.?

Responsibility of private citizens. Only governments, not private citizens, may wage war.
United States law contains dual emphases of this rule: first, in the constitutional powers

% The Geneva Conventions list the most serious war crimes as “grave breaches” of the conventions. See, Art. 50,
GCT; Art. 51, CG II; Art. 130, GC III; and Art. 147, GCIV.

2% For example, Art. 25 of the Annex to Hague IV prohibits the “attack or bombardment...of towns, villages,
dwellings, or buildings which are undefended.” The same prohibition, with clarification of what constitutes an
undefended object, is contained in Art. 59, AP I. The attack of a non-defended (undefended) village, town or city is
a grave breach under Art. 85(3)(d), AP L

27 Art. 23(g) of the Annex to Hague IV prohibits the destruction or seizure of enemy property, “unless such
destruction or seizure [is] ... imperatively demanded by the necessities of war.”

28 AP I, Art. 51 states that “The civilian population as such, as well as individual civilians, shall not be the object of
attack.” This protection is afforded “unless and for such time as they take a direct part in the hostilities.” Id.

2 Intentional attack of the civilian population or individual civilians is a grave breach under Art. 147, GC, and Art.
85(3), AP I, the latter occurring only if a commander launches an “indiscriminate attack affecting the civilian
population or civilian objects in the knowledge that such attack will cause excessive loss of life, injury to civilians or
damage to civilian objects... “[emphasis added]; similarly, Art. 85(3)(c), AP I, makes it a grave breach to launch “an
attack against works or installations containing dangerous forces in the knowledge that such an attack will cause

”

excessive loss of life, injury to civilians or damage to civilian objects...”[emphasis added].
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(Article II, section 2) provided to the President as Commander in Chief, and second, in
legislation making it a criminal offense for private citizens to engage in unauthorized
military operations.®0 A corollary of this first principle is that governments wage war
through their armed forces. Private citizens do not have authority to wage war.3!

Under this facet of the principle of distinction, private citizens are obligated to refrain from
combatant activities. Other than as members of a levee en masse (i.e. mass conscription),
private citizens who wage war are regarded as unlawful combatants. Deadly force may be
directed at an unlawful combatant during such time as he or she directly participates in
hostilities. If captured, an unlawful combatant is subject to prosecution for violation of the
law of armed conflict.

Proportionality

Proportionality is a principle with several meanings in the law of armed conflict.3? Its
principal purpose is weighing the anticipated gains of military operations against
reasonably foreseeable consequences to the civilian population as such.® It may be viewed
as a fulcrum for balancing military necessity and unnecessary suffering. Proportionality
may be applied by decision makers at the national, strategic, operational or tactical level.

The principle of proportionality is considered by a commander in determining whether, in
engaging in offensive or defensive operations, his actions may be expected to cause
incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination
thereof, which would be excessive in relation to the concrete and direct military advantage
anticipated by those actions.3*

The military advantage anticipated is intended to refer to the advantage anticipated from
those actions considered as a whole, and not only from isolated or particular parts thereof.3

3018 U.S. Code § 960 (Neutrality Act) makes it a criminal offense for a person within the United States to begin,
provide for or prepare “a means for or ... [furnishing] the money for, or ... [taking] part in, any military or naval
expedition or enterprise to be carried out ... against the territory of any foreign ... state ... with whom the United
States is at peace.”

3 HYDE, International Law Chiefly as Interpreted and Applied by the United States (Second Revised Edition, 1951), 1692;
Lauterpacht, ed., Oppenheim’s International Law, Vol. 2, Disputes, War and Neutrality (Seventh Edition, 1952), 203-205.
%2 In addition to the context for its discussion in this section, the principle of proportionality is considered when
determining whether an act of self defense is proportionate to the threat or action to which the act of self defense
responds, and assessing the legality of a new weapon, munition or projectile.

3 While the law of war often is viewed as providing protection for enemy civilians, those protections also extend
to the civilian population of an ally. See Art. 4 and 27, GC 1V; and Art. 51, AP I. See, e.g., the U.S. rules of
engagement for military operations in the Republic of Viet Nam, contained in Congressional Record, Vol. 121, Part
14, 17551-17558 (1975). The same protections apply to the civilian population of a neutral if military operations are
conducted in neutral territory; see, e.g., U.S. rules of engagement for military operations in Laos and Cambodia
during the Viet Nam War in Congressional Record, Vol. 121, Part IV, 17555 (1975).

34 FM 27-10 para. 41, change 1.

% See Art. 51, para. 5(b), and 57, para. 2(a), AP I; and declarations upon ratification of Austria, Belgium, Canada,
Italy, and Netherlands, and at the time of signature by the United Kingdom. Military commanders and others
responsible for planning, deciding upon or executing operations necessarily have to reach decisions on the basis of
their assessment of the information from all sources which are available to them at the relevant time.
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Generally, “military advantage” is not restricted to tactical gains, but is linked to the full
context of a war strategy.3¢

Proportionality does not establish a separate standard, but serves as a means for
determining whether a nation, military commander, or others responsible for planning,
deciding upon, or executing a military operation have acted with wanton disregard for the
civilian population.” A military commander must not only consider the possible or
reasonably foreseeable adverse affect on an enemy civilian population of an attack he is
planning, but also the possible effect of elements such as billeting his forces in a populated
area, the location of supply points, or the emplacement of defensive positions. Thus, the
balancing required by the principle of proportionality is a responsibility shared by
commanders engaged in offensive or defensive operations.

Proportionality does not prohibit destruction for which there is military necessity. In
particular, it does not prohibit the bringing of overwhelming firepower to bear on an
opposing military force in order to subdue or destroy it. It does not prohibit injury to
civilians that is incidental to lawful military operations. Proportionality as used in this
context constitutes acknowledgment of the unfortunately inevitable, but lawful, incidental
or collateral damage or injury in war to civilians not taking a direct part in hostilities, or to
civilian objects, particularly when they have been commingled with military forces or
objectives.

Proportionality is of fundamental interest to air commanders and target planners. The
glossary to the standing rules of engagement (SROE) discusses and defines
proportionality.®® Because of the crucial importance of this concept to Airmen, it bears
repeating here:

Commanders must determine if use of force is proportional based on all
information reasonably available at the time. A commander’s
proportionality analysis will vary depending on whether he is
contemplating the use of force in self-defense or to accomplish an assigned
mission.

Self-defense. That minimum amount of force necessary to decisively
counter the hostile act or demonstrated hostile intent [of an adversary] and
ensure the continued safety of U.S. forces or other protected persons and

property.

3% DOD, Final Report to the Congress: Conduct of the Persian Gulf War (April 1992), 613.

% Thus, in its codification of the principle of proportionality, AP 1 makes it a grave breach to launch “an
indiscriminate attack affecting the civilian population or civilian objects in the knowledge that such attack will cause
excessive loss of life, injury to civilians or damage to civilian objects ....” (Art. 85(3)(b) [emphasis added]), or to
launch “an attack against works or installations containing dangerous forces in the knowledge that such attack will
cause excessive loss of life, injury to civilians or damage to civilian objects ....” (Art. 85(3)(c)). These provisions are
similar to the Art. 147, GC, which makes it a grave breach to cause “extensive destruction ... of property ... not
justified by military necessity and carried out unlawfully and wantonly.”

3 SROE at GL-17.
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Mission accomplishment. That amount of lawful force necessary to
accomplish mission objectives. Attacks against lawful military targets are
authorized even if incidental injury to civilians or other noncombatants or
collateral damage to civilian objects is likely to occur, so long as such injury
or damage is not clearly excessive in relation to the concrete and direct
overall military advantage anticipated. The military advantage to be gained
refers to the operation as a whole and not from isolated or particular parts.

Additional Protocol I, though not binding upon the United States, touches upon
proportionality in article 57, Precautions in attack, by stating: “[R]efrain from deciding to
launch any attack which may be expected to cause incidental loss of civilian life, injury to
civilians, damage to civilian objects, or a combination thereof, which would be excessive in
relation to the concrete and direct military advantage anticipated.” Proportionality in
attack is an inherently subjective determination that will be resolved on a case-by-case
basis.

The final determination of whether a specific attack is proportional is the sole responsibility
of the air commander. Depending on circumstances the responsible air commander may be
any commander from the joint forces air component commander (JFACC) down to the
individual flight or aircraft commander—regardless, the decision may not be delegated.
Targeteers, weaponeers, air planners, and judge advocates should offer well-reasoned
advice, but the decision always remains with the responsible commander. If the
commander can clearly articulate in a reasonable manner what the military importance of
the target is and why the anticipated civilian collateral injury and damage is outweighed by
the military advantage to be gained, this will generally satisfy a “reasonable military
commander” standard.

Chivalry

The principle of chivalry has long been a basis for the law of armed conflict. Some express
prohibitions have their foundation in the principle of chivalry.

Chivalry demands a certain amount of fairness in offense and defense, and a degree of
mutual respect and trust between opposing forces. It denounces and forbids dishonorable
means, expedients, or conduct that would constitute a breach of trust.? Such dishonorable
conduct is known as perfidy.

Perfidy consists of committing a hostile act under the cover of a legal protection. An
example of perfidy is the use of a white flag, or flag of truce, to lure an enemy into a
position to be attacked.®0 Perfidy also takes the form of pretending to be a civilian,
incapacitated by wounds, or otherwise pretending to have a protected status.

% U.S. War Department, Rules of Land Warfare (1914), para. 9; and U.S. War Department, Field Manual 27-10, Rules
of Land Warfare (1940), para. 4c.

40 Misuse of, and refusal to recognize, a flag of truce are prohibited by Art. 23(f) of the Annex to Hague IV, and
Art. 37, para. a, AP I; see also Art. 114 and 117, Lieber Code.
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Chivalry does not prohibit lawful acts, such as ruses and use of the element of surprise in
military operations.

THE LAWS OF AERIAL WARFARE

The laws of aerial warfare apply the general principles of the law of armed conflict to
distinctive aspects of the air domain. This part deals with military aircraft and aircrew,
means and methods of aerial warfare, and measures short of attack.

Military Aircraft

Characterizing Military Aircraft. The earliest efforts to characterize aircraft as military were
based upon the character of the commander of the craft.#! If the commander was a
uniformed member of the military services and had on board the aircraft a certificate of
military character, the aircraft would be considered military. Later, in the wake of World
War I, some effort was made to distinguish between civil and military aircraft on the basis
of design. Difficulty in distinguishing aircraft on the basis of design led, for a while, to
“use” as being the principal basis upon which aircraft were classified.*

In 1923, the Commission of Jurists at The Hague drafted the 1923 Hague Draft Rules. These
rules were not adopted by any nation; nevertheless, the practices of air forces are often
consistent with certain rules contained therein.

Military aircraft must bear an external mark indicating nationality and military character,*
be under command of a person duly commissioned or enlisted in military service and be
crewed by military personnel.# State practice has not established a requirement for an
exclusively military crew.

The most conclusive factor in determining military character would be the presence or
absence of national military markings and the physical appearance of the aircraft. Other
US. government publications define military aircraft as “all aircraft operated by
commissioned units of the armed forces of a nation bearing the military marking of that
nation, commanded by a member of the armed forces, and manned by a crew subject to
regular armed forces discipline, as well as unmanned aerial vehicles.”4> A similar definition
of military aircraft appears in the United Kingdom Ministry of Defence Manual of the Law
of Armed Conflict.#¢ This definition closely follows the definition of “warship” contained
in the United Nations Convention on the Law of the Sea (UNCLOS). Department of

41 NICOLAS MATEESCO MATTE, TREATISE ON AIR-AERONAUTICAL LAW 80, 95 (1981).

42 See FRANK FEDELE, Owverflight by Military Aircraft in Time of Peace, IX Air Force JAG Law Review 8, 13
(September/October 1967).

43 This view was followed in the 1923 Hague Rules of Aerial Warfare, Part II, Art. 3.

441923 Hague Rules of Aerial Warfare, Part II, Art. 14. The requirement for an exclusively military crew cannot be
regarded as reflecting international law given the allowance for considering the recognition of civilian members of
military aircraft crews in Art. 4(A)(4), GC IIL.

S NWP 1-14M, para. 2.4.

462004 BRITISH MANUAL, sec. 12.10.
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Defense Directive 4540.1 defines “military aircraft” to include “manned and unmanned
aircraft, remotely piloted vehicles....”4”

National and Military Markings on Military Aircraft. The rules governing the marking of a
military aircraft have continued without variation since 1910. The 1910 Paris Conference
produced several notable provisions, including one which requires every military aircraft to
bear the sovereign emblem of its state as its distinctive national mark.

The Paris Convention of 1919, a forerunner to the Chicago Convention, similarly required
all aircraft engaged in international navigation, including military aircraft, to bear
nationality and registration marks.#® The 1919 Paris Convention expressly limited
registration of an aircraft to a single state,%° and further provided that the aircraft must
belong wholly to nationals of the state of registration.® State practice continues to support
this concept of aircraft continuing to bear the national marks of one state; however, some
aircraft are owned and operated for and on behalf of inter-governmental organizations such
as NATO and the United Nations; such aircraft will display the logo of that organization
together with the flag of the state of registration.

Just as there is a requirement that combatants wear a distinctive sign or emblem, military
aircraft must be marked on the exterior with the appropriate distinctive signs of their
nationality and military character. It may, however, be possible to meet the requirement to
distinguish military aircraft from civilian objects without markings, such as where a
particular kind of aircraft is only operated by the military of a particular state.
Nevertheless, distinctive markings assist in distinguishing friend from foe and serve to
reduce the risk of misidentification of neutral or civil aircraft. Accordingly, military aircraft
may not bear markings of the enemy or markings of neutral aircraft while engaging in
combeat.

Aircraft may be used for military purposes without bearing military markings. For
example, a civil aircraft might be chartered to carry troops or supplies. Such an aircraft may
be a valid military target for the purposes of the law of armed conflict. There is no
requirement that such an aircraft be marked as a military aircraft unless used to take a
direct part in hostilities.5!

Military aircraft, like warships, are entitled to sovereign immunity.>2

47 U.S. DEP'T OF DEFENSE, DIR. 4540.1, USE OF AIRSPACE BY U.S. MILITARY AIRCRAFT AND FIRINGS OVER THE HIGH
SEAS, para. 3 (Jan. 13, 1981).

4 Convention relating to the Regulation of Aerial Navigation, October 13, 1919, 11 L.N.T.S. 173, Art. 10 (no longer
in force) (commonly known as the 1919 Paris Convention).

491919 Paris Convention, Art. 8.

501919 Paris Convention, Art. 7.

51 See 1923 Hague Rules of Aerial Warfare, Part II, Art. 13.

52 Aircraft, like ships, have the nationality of their country of registry although military aircraft of the United States
are not ‘registered’. All civil aircraft registered in states party to the Chicago Convention are required to be
marked with symbols and designations of their respective nationalities; see Convention on International Civil
Aviation, Dec. 7, 1944, Art. 17 & 20, 61 Stat. 1180, 1185, 15 U.N.T.S. 295, 308. The 1919 Paris Convention required
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State Aircraft and Civil Aircraft. The principal international agreement on aviation, the
Convention on International Civil Aviation (Chicago Convention), establishes two separate
classes of aircraft: civil and state.>

State aircraft are defined as “aircraft used in military, customs and police services.”> State
aircraft used in customs or police services or other non-military roles are distinct from
military aircraft. Accordingly, their markings should differ from those applied to military
aircraft.

A civil aircraft may be attacked if it becomes a military objective.

Military aircraft engaged exclusively in specified medical functions are subject to a separate
legal regime under the 1949 Geneva Conventions.

Chicago Convention Inapplicable to Military Aircraft. International law requires that state
aircraft receive the consent of another sovereign prior to entering into the receiving
sovereign’s airspace or landing on its territory. Furthermore, parties under the Chicago
Convention must regulate their state aircraft in such a manner so as to have “due regard for
the safety of navigation of civil aircraft.”5 The remainder of the provisions of the Chicago
Convention, as well as the standards, practices and procedures that the International Civil
Aviation Organization establish thereunder, do not apply to military aircraft. Specifically,
Article 3 of the Chicago Convention provides:

1. This Convention shall be applicable only to civil aircraft, and shall not be applicable
to state aircraft.

2. Aircraft used in military, customs and police services shall be deemed to be state
aircraft.

3. No state aircraft of a contracting State shall fly over the territory of another State or
land thereon without authorization by special agreement or otherwise, and in
accordance with the terms thereof.

all aircraft, state and civil, to possess the nationality of the state in which they were registered. 1919 Paris
Convention, Art. 6. See MATTE at 112. State aircraft are also marked to indicate their nationality. The attribution of
nationality to aircraft reflects the legal relationships between the state whose “flag” the aircraft carries and that
craft. Thus, the flag state is responsible for the international good conduct of the aircraft when it operates beyond
the flag state’s national boundaries. The flag state generally exercises jurisdiction over its aircraft and asserts on
behalf of the aircraft the privileges and immunities to which it is entitled when in international airspace or in the
airspace of other states. The flag state also has jurisdiction over the personnel who operate the craft. See FEDELE at
13-14.

5 Chicago Convention, Art. 3.

5¢ Chicago Convention, Art. 3(b).

% See GC I Art. 36; GC IT Art. 39-40; GCIII Art. 22. See also AP T Art. 24-31.

% Chicago Convention, Art. 3(d).
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4. The contracting States undertake, when issuing regulations for their state aircraft,
that they will have due regard for the safety of navigation of civil aircraft.>”

The U.S. Government issued a detailed statement of its position on the impact of Article 3 of
the Chicago Convention to military and other state aircraft.”® The essence of the statement
is that U.S. state aircraft will fly with due regard for the safety of civil aircraft.

Military Aircrew

Combatant Status. Military aircrew are combatants and entitled to participate in hostilities.
Further, while civilians are not entitled to participate in hostilities, those accompanying the
force on military aircraft are entitled to prisoner of war status.?® Civilians have no
belligerent rights. Should they participate directly in hostilities, they are not protected from
prosecution under the domestic law of the enemy if captured. Military aircrew should
conduct any role or mission that requires direct or active participation in hostilities in
international armed conflict. Both military aircrew and civilian crew on military aircraft are
entitled to prisoner of war status on capture by the enemy.

Uniform. Military aircrew on the ground are required to distinguish themselves from the
civilian population in the same manner, and in the same circumstances, as other
combatants.®! The wearing of flying clothing distinctive to and bearing identifying marks
or insignia of the armed forces satisfies this requirement.

Downed Aircrew. When an aircraft is disabled and the occupants escape by parachute, they
shall not be attacked on their descent.®> This protection is not afforded to paratroopers
descending from an aircraft; it is recognized that a paratrooper can form an intent to
surrender while in descent, but for practical purposes it is difficult to conceive how that
intent would be communicated effectively to the enemy on the ground. While in descent,
downed aircrew are hors de combat. A person descending from a disabled aircraft who takes
part in hostilities (e.g., fires a weapon at the enemy) or attempts to escape loses protection
and may be attacked.

Downed aircrew on the ground are subject to immediate capture and retain combatant
status. On reaching the ground in territory controlled by the adversary they should be
given the opportunity to surrender before being made the object of attack. They may be
attacked if they take part in hostilities, resist capture, undertake evasion or escape, or are

57 Chicago Convention, Art. 3.

% Department of State Airgram CA-8085, 13 February 1964, quoting U.S. Inter-Agency Group on International
Aviation (IGIA) Doc. 88/1/1C, MS, Department of State, file POL 31 U.S,, reprinted in 9 Whiteman DIGEST at 430-
431.

5 GC III Art. 4(A)(4). Such a definition would not extend to refugees being evacuated on military aircraft, who
would normally retain their protected civilian status.

60 GC III Art. 4A(1)-(4).

611923 Hague Rules of Aerial Warfare, Part II, Art. 15. See also AP I Art. 44(3).

62 FM 27-10 at para. 30. See also 1923 Hague Rules of Aerial Warfare, Part II, Art. 20.
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behind their own lines. Their prisoner of war status and the protection and the protections
thereby afforded begins with their surrender or capture.®

There is no specific law that prohibits the use of civilian clothing or enemy uniform by
downed aircrew when seeking to evade capture in enemy territory. However, if downed
aircrew engage in hostilities while dressed in civilian clothing they may violate the
prohibition against perfidy. If they collect intelligence information while out of uniform, or
give the appearance of having done so, they risk being treated as a spy under the domestic
law of the enemy if captured. The lack of a military uniform or other distinctive symbol
establishing combatant status per se does not deprive downed aircrew of their right to
prisoner of war status on capture, but it will increase the possibility that such status may be
denied.

Military aircrew forced to land in neutral territory due to navigational failure, combat
damage, mechanical failure or other emergencies are subject to internment by the neutral
state for the duration of the conflict.%

Means and methods of warfare

Attacks on Military Objectives on the Ground. The general principles of the law of armed
conflict apply to air attack upon military objectives on the ground; however, there are few
aspects of the law that are specific to this form of attack. Most discussion in this area
revolves around the application of general principles to specific technologies. The practical
application of general law of armed conflict principles to air attack on military objectives on
the ground merits some further discussion because of the unique capabilities of air
weapons.

The reach and ubiquity of air power allows it to strike at military objectives deep within the
territory of an adversary, perhaps located in or near civilian population centers.
Technological advances have greatly increased the accuracy of certain air delivered
weapons, decreasing the risk of collateral damage when compared with the early years of
air power. The same advances have to some extent created false impressions of the
infallibility of air power and unrealistic expectations of the ability to limit collateral
damage. Air attacks on military objectives on the ground are held to the same legal
standard as other means and methods of warfare, not a higher standard.

The aerial bombardment of towns, villages, dwellings or buildings which are undefended is
prohibited.®> An undefended city in this sense means only those in the immediate zone of
ground operations which can be seized and occupied by advancing ground forces without

6 “The present Convention shall apply ... from the time they fall into the power of the enemy and until their final
release and repatriation.” GC III Art. 5. See LESLIE C. GREEN, Aerial Considerations in the Law of Armed Conflict, in
ESSAYS ON THE MODERN LAW OF WAR 577, 579 (1999).

6 Hague V Art. 11.

¢ Hague IV Reg. Art. 25 provides that “[t]he attack or bombardment, by whatever means, of towns, villages,
dwellings or buildings which are undefended is prohibited”. The negotiating record shows that the words ‘by
whatever means’ were inserted specifically to regulate bombing attacks by air.
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the use of force. The prohibition does not prevent otherwise lawful attacks upon military
objectives present within civilian population centers. The prohibition merely reflects the
general protection afforded to civilians and civilian objects. The prohibition must be read in
the context of the central principles of military necessity, unnecessary suffering, distinction,
proportionality and chivalry discussed earlier.

Air weapons used to attack military objectives on the ground come in many varieties, with
varying degrees of accuracy. The law of armed conflict does not require the use of specific
weapon types based upon relative accuracy. Neither does it require the use of precision
guided munitions; non-precision guided munitions may be lawfully employed depending
upon the circumstances of a specific attack. The selection of weapons for a particular attack
will be governed by the general principles of the law of armed conflict.

Air attacks upon military objectives on the ground may fall into two broad categories: pre-
planned attacks upon previously identified targets and immediate attacks upon emerging
targets. In pre-planned attacks, the majority of the effort to ensure a successful attack in
accordance with the law of armed conflict is carried out in advance of the attack. The
identification of a target as a military objective and the assessment of relative military
advantage against the extent of any collateral damage may be carried out collectively by a
number of personnel during the planning process. The aircrew or operator actually
carrying out the attack may be unaware of the relevant factors that have been considered
and the assessment that has occurred. In the absence of clear information to the contrary,
aircrew are entitled to rely upon the information provided to them identifying the target as
a military objective and assessing the relative military advantage and collateral damage
risk.

For attacks upon emerging targets, the obligation to identify the target and assess military
advantage and collateral damage risk may fall more heavily upon the aircrew carrying out
the attack or on the parties directing or controlling that attack. It is important from the
perspective of the law of armed conflict to ensure that the target identification and
assessment of relative military advantage against the extent of any collateral damage is
properly carried out by the aircrew, by those directing the particular attack, or collectively
between them.

Surrender by Enemy Ground Forces. Identifying when an enemy combatant has surrendered
or is otherwise hors de combat poses a particular challenge for air platforms. It may be
difficult for aircrew or aircraft operators to determine whether an enemy combatant is dead,
injured or merely taking cover. Injury or death as the result of intentional attack constitutes
a grave breach when done with the knowledge that the targeted person is hors de combat.®®
It would not be unlawful if the attacker merely suspected or was aware of a probability that
the targeted person was hors de combat. There is no internationally recognized means to

6 GCI Art. 50; GCII Art. 51.
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indicate an intention to surrender to an airborne attacker and there are practical difficulties
involved in accepting the surrender.%”

Attacks on Air Targets. While the general principles of the law of armed conflict apply to
attack upon airborne targets, few aspects of the law are specific to air to air combat.

Attack upon air targets in modern air warfare may be conducted beyond the visual range of
the attacker. Identification of the target as a military objective may occur using electronic
and other means. For example, the airfield that was the point of origin of an airborne radar
contact combined with its course and speed may provide enough information to be
sufficiently certain that it is an enemy military aircraft. The criteria used to determine that
an airborne target is in fact a military objective may be specified in rules of engagement.
These criteria may be set by commanders to specify the degree of confidence that must exist
before attacking an airborne target. The law of armed conflict does not specify the degree of
confidence or probability that must exist before determining that an airborne aircraft is a
military objective.

Other measures that may be taken to decrease the risk of attacking an aircraft that is not
being used for military purposes by the adversary include the declaration of no fly zones or
air defense identification zones. By publicly declaring zones that will be hazardous for civil
aircraft to enter, the belligerents provide warning to civilian aircrew. Aircraft that fail to
heed such warnings are at risk of attack.

Surrender by Enemy Aircraft. Surrender by an airborne enemy aircraft is technically possible
but usually impracticable. It is difficult for the attacking pilot to know when the opponent
has surrendered. Likewise, it is difficult for the attacking pilot to enforce the surrender. If
surrender is offered in good faith in circumstances where it can be enforced, then it should
be respected and accepted. Rocking the aircraft’s wings, lowering the landing gear and
other signals (such as flashing of navigational lights) are sometimes cited as indications of a
desire to surrender, but they cannot be regarded as conclusive evidence of surrender.®
Moreover, when aerial combat is conducted beyond visual range, such gestures are futile.
Consequently, only an appropriate radio communication - duly transmitted to the enemy
(preferably on an International Civil Aviation Organization (ICAO) distress frequency) -
may be deemed an effective message of surrender. The capture of enemy aircrew and
aircraft may provide a greater military advantage than the destruction of the aircraft.

Attacks Upon Civil Aircraft. Civil aircraft®® are usually civilian objects and subject to general
protection under the law of armed conflict. A civil aircraft may, however, become a

7 During operation IRAQI FREEDOM, the United States air-dropped leaflets advising Iraqi Army units how to
indicate surrender, such as parking vehicles in a square formation with weapons pointing inwards and encamping
the soldiers openly at a safe distance from the vehicles.

6 Instances are cited of Royal Air Force pilots in the Battle of Britain inviting surrender by drawing alongside
Luftwaffe pilots and pointing to the ground. This simple message appeared to have the desired effect on at least
two occasions. See J. M. SPAIGHT, The Battle of Britain 1940, 77.

¢ The term civil aircraft is used here in the context of the Chicago Convention.
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military objective and subject to attack by the adversary, depending upon its nature,
location, purpose or use.

The Chicago Convention obliges signatories to refrain from attacking civil aircraft in flight
in peacetime conditions.”? There is, however, no special protection afforded in law to
civilian airliners. The prohibition against attacking a civil aircraft does not restrict attacks
upon military objectives in accordance with the law of armed conflict or prohibit acts
necessary in self defense. Notwithstanding that an aircraft has become a military objective,
the civilian crew or passengers of a civil aircraft may remain subject to protection provided
that they are not directly participating in hostilities. This may be relevant in weighing
military advantage against the collateral damage anticipated.

Measures Short of Attack: Interception, Diversion, Search and Capture

There is little treaty or customary international law in relation to the interception, search,
diversion or capture of aircraft. However, a body of law exists in relation to these practices
at sea. Some legal references purport to apply identical principles mutatis mutandis (i.e.
with the necessary changes having been made) to the air.” It is difficult to identify a body
of state practice to warrant a conclusion that the maritime law practices of interception,
visit, search, diversion and capture apply in full to the air environment as a matter of law.

The full application of such principles to the air environment is fraught with practical
difficulties. The regime of visit, search and capture is tenable at sea, particularly given the
possibility of disabling a ship or conducting a boarding. In the air environment, any use of
force against an aircraft to enforce compliance with instructions or warnings is likely to
destroy the aircraft and kill those on board. There are some treaty provisions that place
obligations on civil aircraft, without restricting the manner in which belligerents may
conduct air operations.

Interception. In the course of an armed conflict, a party may opt to merely intercept an
aircraft rather than attack it. An interception could be effected in a variety of ways,
including closing to visual range or to a distance where the target aircraft is within the
range of weapons systems. The purpose of interception may be to warn off a civil aircraft
from entering an area of active operations, to facilitate identification of an unidentified
aircraft, to force an aircraft to divert and to land at a specific airfield, or to get into a position
in order to attack the aircraft. Interception is a method that may be used to assist in the
obligation to take reasonable measures to distinguish between military objectives and

70 Under civil aviation law, civil aircraft in flight are subject to protection. Art. 3bis of the Chicago Convention
provides as follows:

The contracting states recognize that every state must refrain from resorting to the use of weapons against civil
aircraft in flight and that, in case of interception, the lives of persons on board and the safety of aircraft must not be
endangered. This provision shall not be interpreted as modifying in any way the rights and obligations of states set
forth in the Charter of the United Nations. Chicago Convention, Art. 3bis.

71 The San Remo Manual purports to state international law but in fact transposes many maritime practices to the
air environment in the absence of a body of state practice. The military legal manuals of some nations rely heavily
upon the San Remo Manual as authority for the applying law of the sea practices to aircraft. See, e.g., 2004 BRITISH
MANUAL para. 12.74 - 12.103.
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civilian objects and the obligation to take reasonable measures to protect the civilian
population. A civil aircraft failing to comply with military instructions may become a
military objective, and subject to attack.

Under international law, military aircraft may navigate freely in both their own national
airspace and international airspace.”? Subject to limited restriction,”? military aircraft are
free to intercept aircraft in international airspace in both armed conflict and peacetime.
Though military aircraft are entitled to exercise freedom of navigation in international
airspace, as a matter of practice the interception of an aircraft may be viewed as a hostile act
or at least as a threat to air safety, depending upon the manner and location in which it is
conducted.

In relation to civil aircraft, the international civil aviation legal regime sets out procedures
that are binding upon civil pilots in the event of interception.” These procedures are not
binding upon state aircraft as to the manner in which civil aircraft may be intercepted.”
However, they do provide procedures that must be known and understood by pilots of civil
aircraft, thereby reducing the risk of accident or misunderstanding.

As a general rule, military aircraft may not intercept an aircraft if doing so would require
entry into the national airspace of another state.”®

Diversion and Search of Civil Aircraft. The full scheme of the right of visit and search that
may be exercised by military vessels and aircraft in relation to foreign ships under the law
of the sea does not expressly apply to civil aircraft.”? However, during armed conflict
military aircraft may divert civil aircraft for the purpose of search or inspection.”® This

72 The restrictions on air navigation for civil aircraft in the Chicago Convention do not apply to state aircraft. See
Chicago Convention, Art. 3(a). Hence, military aircraft and other state aircraft may navigate freely within
international airspace. In the national airspace of the state of the intercepting military aircraft, the freedom of
navigation of military aircraft may be affected by national legal regimes.

73 Under the Chicago Convention, the contracting states undertake, when issuing regulations for their state aircraft,
that they will have due regard for the safety of navigation of civil aircraft. Chicago Convention, Art. 3(d).

74 See Int’l Civil Aviation Org., Manual Concerning Interception of Civil Aircraft, ICAO Doc. 9433-AN/926 (2d ed.
1990) (issued pursuant to Chicago Convention, Art. 12.)

75 The Chicago Convention and its subordinate legislation regime do not apply to state aircraft.

76 Under Art. 3(c) of the Chicago Convention, a state aircraft may not enter the airspace of another state without
consent.

77 See, for example, UNCLOS, Art. 110. While the right to visit foreign vessels applies mutatis mutandis to military
aircraft, UNCLOS does not contain any equivalent right in relation to the visit of civil aircraft. Section V of the San
Remo Manual sets out quite detailed rules for the interception, visit, search, diversion and capture of civil aircraft
which are clearly based upon law of the sea principles. While some sections of the San Remo Manual accurately
state international law, these provisions in relation to aircraft far exceed the development of law in the air
environment.

78 1923 Hague Draft, Part II, Art. 49 provides that private aircraft are liable to visit and search and to capture by
belligerent military aircraft and Art 50 provides that belligerent military aircraft have the right to order public non-
military and private aircraft to alight in or proceed for visit and search to a suitable locality reasonably accessible.
The Chicago Convention requires the pilots of civil aircraft to comply with the instructions given by states to divert
and land at a designated airfield where the state reasonably concludes that the aircraft is being used for a purpose
inconsistent with the aims of the convention. Chicago Convention, Art. 3bis. While the detailed nature of the San
Remo Manual provisions exceeds the development of international law, Part V of the San Remo Manual states that
civil aircraft are to comply with such orders given by military aircraft.
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power to order civil aircraft to divert for landing and search is merely a reflection of the law
of war principle that states may take all lawful measures justified by military necessity.
There is no distinction in this regard between civil aircraft of adversary states and civil
aircraft of neutral states.

Interference with aircraft of neutral states outside the scope of military necessity is not
authorized by the law of armed conflict.

A civil aircraft that fails to comply with directions given by a belligerent state is at risk of
attack. Failure to comply with direction does not render a civil aircraft as a military
objective. However, it may provide evidence that the civil aircraft is in fact being used for a
military or hostile purpose.

Capture of Civil Aircraft and Goods. Civil aircraft from the state of the adversary may be
seized and put to use by a belligerent.”” Neutral civil aircraft engaged in activity in
violation of their neutral status are also liable to capture.
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INTRODUCTION

This chapter provides an overview of the history of war crimes and an analysis of the
current U.S. position in relation to the same. At the outset, it is important to note that
current U.S. policy is that the United States will comply with the law of armed conflict
during any military operation, whether that operation amounts to an armed conflict or not.
This is a self-imposed policy. It does not follow that a breach of this policy will constitute a
war crime.

This chapter will also discuss recent statutory developments regarding war crimes.
However, it is vital that practitioners in this arena keep up-to-date with developments in
US. treaty obligations and international law in general prior to providing advice to a
commander on the subject.

HISTORICAL BACKGROUND

The modern principle of individual responsibility for violations of the law of armed conflict
found expression in the U.S. in the Lieber Code. Following the conclusion of Word War II,
The Charter of the International Military Tribunal, annexed to the London Agreement for
the Prosecution and Punishment of the Major War Criminals of the European Axis,
established the Nuremberg Tribunal to try three separate categories of crime: war crimes,
crimes against humanity and crimes against peace.

Prosecution of World War II War Criminals

Following the discovery of the extent of Axis atrocities committed during World War II, the
Allied nations undertook a program of punishment against those responsible. This
included the joint trial of 24 senior German leaders in Nuremberg, as well as the joint trial
of 28 senior Japanese leaders in Tokyo before specially created international military
tribunals. In addition, 12 subsequent trials of other German leaders and organizations in
Nuremberg were conducted under international authority and before panels of civilian
judges, and thousands of trials prosecuted in various national courts, many of these by
British military courts and U.S. military commissions.® Following the war, the 1949
Geneva Conventions made significant progress toward codification of specific international
rules pertaining to the trial and punishment of those who commit war crimes.

80 DA Pam 27-161-2, p. 224-35.
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Post 1949 Geneva Conventions

After World War II and the adoption of the 1949 Geneva Conventions, many armed
conflicts have taken the form of insurgencies, civil wars and internal armed conflict. Many
nations considered internal armed conflict to be outside the ambit of war crimes. Whether
the conflict is internal or international, there is arguably little distinction in terms of the
resulting suffering from the victims” point of view. However, states may be reluctant to
adhere to the law of armed conflict during internal conflict, primarily on the ground that
combatant immunity may be available to insurgents.

Ad Hoc Tribunals

International Criminal Tribunal For the Former Yugoslavia (ICTY). On 22 February 1993,
the UN Security Council established the first international war crimes tribunal since the
Nuremberg and Far East trials following World War I1.81 The ICTY was created to assist in
restoring peace and stability in the Balkan region through the administration of justice.
Pursuant to the statute of the ICTY, the tribunal was granted the authority to try persons for
serious violations of international humanitarian law committed in the former Yugoslavia
since 1991, including grave breaches of the Geneva Conventions, violations of the laws or
customs of war, genocide, and crimes against humanity. The Statute of the ICTY also
established individual command responsibility under a theory of superior or command
responsibility.

International Criminal Tribunal for Rwanda (ICTR). On 8 November 1994, the UN Security
Council created the ICTR.82 The primary objectives under the statute of the ICTR were to
restore regional peace and stability through the administration of justice and to eliminate
the apparent culture of impunity that previously existed in Rwandan culture by seeking to
hold individuals responsible for their part in the genocide. Violations are defined as
genocide, crimes against humanity, and violations of Common Article 3 to the 1949 Geneva
Conventions.

Given the International Criminal Court initiative discussed below, the ICTY and ICTR, both
established pursuant to Chapter VII of the UN Charter, may be the last ad hoc international
tribunals dealing with war crimes.

The International Criminal Court (ICC)

The UN General Assembly convened and held a diplomatic conference in Rome, Italy, from
15 June to 17 July 1998. The conference adopted an international convention, the Rome
Statute, which established the ICC, the first permanent international tribunal with
jurisdiction over individuals accused of war crimes. The United States has signed but not
ratified the Rome Statute.

81 UN Security Council Resolution 808.
82 UN Security Council Resolution 955 (the Statute of the ICTR).
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Through the ICC, the international community can hold individuals responsible for their
actions under the authority of international law.

Initially, international law governed relations exclusively between sovereign nation states.
Its sphere of influence did not reach or regulate the actions of individuals. The ICC does
just that without regard to whether the individuals are acting in their private or official
capacity. For instance, Article 28 specifically states that military commanders and other
superiors will be held criminally liable for simple negligence in failing to exercise control
properly over their forces.

The ICC’s jurisdiction under the statute of Rome extends to the crime of genocide, crimes
against humanity, war crimes, and, once the parties agree upon a definition of the term
aggression, the crime of aggression.® The ICC has jurisdiction over all individuals who are
nationals of state parties or who allegedly commit crimes within the territory of a state
party or on a vessel or aircraft that is registered to a state party.8* The ICC may also have
jurisdiction over persons who allegedly commit crimes anywhere else on an ad hoc basis.8?

United States Opposition to the ICC

In spite of its early support for a permanent international court, the United States did not
ratify the Rome Statute. It had a vital need to ensure that its service members were
protected from politically-motivated prosecution.

The Relevance of the ICC to the United States

The ICC may assert its jurisdiction over all individuals for every incident that occurs within
the territory of a state party or any other country that agrees to the ICC’s ad hoc jurisdiction.
Member states are obligated to assist the ICC in its investigation and prosecution of crimes
within the ICC’s jurisdiction, including detaining individuals sought by the ICC.% Non-
party states may also be requested to do so.

DEFINITION AND CLASSIFICATION OF WAR CRIMES

A war crime is an act or omission that contravenes an obligation under international law
relating to the conduct of armed conflict. The law of armed conflict encompasses all
international law applicable to the conduct of hostilities that is binding on a country or its
individual citizens, including treaties and international agreements to which that country is
a party, as well as customary international law.8”

8 Article 5.

8 Article 12 (2).

85 Article 12 (3) (a non-state party can accept the ICC’s jurisdiction solely for the alleged crimes in question).

86 See Article 86 (state party’s general obligations to cooperate), Article 87 (ICC’s requests for cooperation by a
state party), Article 89 (surrender of persons to the ICC by member states), Article 90 (competing requests
between the ICC and other nations), and Article 93 (other forms of cooperation by state parties).

87 DODD 2311.01E para. 3.1.
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However, not every violation of the law of armed conflict is necessarily punishable as a war
crime. Historically, war crimes have included only the most serious violations of the law of
armed conflict, such as grave breaches of the Geneva Conventions, as well as other serious
crimes that are not grave breaches but still are treated as war crimes because of the severity
of the conduct involved and the injury or damage inflicted.

The Nuremberg Categories

The Charter of the International Military Tribunal, annexed to the London Agreement for
the Prosecution and Punishment of the Major War Criminals of the European Axis,®
defined the following crimes as falling within the International Military Tribunal's
jurisdiction:

1. Crimes Against Peace: namely, planning, preparation, initiation, or waging of a war
of aggression, or a war in violation of international treaties, agreements, or
assurances or participation in a common plan or conspiracy for the accomplishment
of any of the foregoing.

2. War Crimes: namely, violations of the laws or customs of war. Such violations
include, but not be limited to, murder, ill-treatment, or deportation to slave labor or
for any other purpose of civilian population of or in occupied territory, murder or
ill-treatment of prisoners of war or persons on the seas, killing of hostages, plunder
of public or private property, wanton destruction of cities, towns or villages, or
devastation not justified by military necessity.

3. Crimes against Humanity. A collective category of major inhumane acts committed
against any (internal or alien) civilian population before or during the war. %

Grave Breaches and Simple Breaches of the Law of War

The codification in the 1949 Geneva Conventions of extremely serious crimes gave rise to a
distinction between those crimes (grave breaches) and other acts violating other customs or
rules of war. To constitute a grave breach, there must first be an international armed
conflict i.e. Common Article 2 of the 1949 Geneva Conventions must apply. Further, the
victim must be a protected person in one of the conventions.

Grave Breaches

These are crimes of such seriousness as to invoke universal jurisdiction.”® Universal
jurisdiction entitles any state to exercise jurisdiction over any perpetrator, regardless of his

88 “Grave breaches” are a set of severe crimes under international law that are specifically identified in the Geneva
Conventions. See GCI Article 50; GCII Article 51; GCIII Article 130; GCIV Article 147.

89 Her Majesty’s Stationery Office, Cmd 6668 at Art 6(b) (United Kingdom reference).

% See Charter of the International Military Tribunal, Article 6, annexed to the Agreement for the Prosecution and
Punishment of the Major War Criminals of the European Axis. See also generally Oppenheim, p. 257.

91 See GCI, Article 49; GCII, Article 50; GCIII, Article 129; and GCIV, Article 146.
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nationality or the place where the offence was committed. Examples include: willful killing;
torture or inhumane treatment (including biological experiments); willfully causing great
suffering or serious injury to body or health; taking of hostages; extensive destruction and
appropriation of property not justified by military necessity and carried out unlawfully and
wantonly; compelling a prisoner of war (POW) or other protected person of war to serve in
the armed forces of a hostile power; and willfully depriving a POW or other protected
person of the rights to a fair and regular trial.?

Simple Breaches

Violations of the law of armed conflict, other than those listed as grave breaches, remain
war crimes and are punishable as such. A distinction can be drawn between crimes
established by treaty and crimes which breach customary international law; treaties only
bind parties thereto, while customary international law has universal jurisdiction; no nation
can opt out of its reach. Examples of simple breaches include: making use of forbidden
arms or ammunition; treacherous request for quarter; maltreatment of dead bodies; firing
on localities which are undefended and without military significance; perfidy; poisoning of
wells or streams; pillage or purposeless destruction; compelling prisoners of war to perform
prohibited labor; killing without trial spies or other persons who have committed hostile
acts; compelling civilians to perform prohibited labor; violation of surrender terms.*

Common Article 3 to the four 1949 Geneva Conventions

Common Article 3 to the four 1949 Geneva Conventions contains minimum standards
applicable to the parties to a conflict that does not have an international character and
which is occurring in the territory of one of the High Contracting parties. Nothing in
Common Article 3 discusses individual criminal liability. The ICTY has held that
prosecutions for violations of Common Article 3 can be brought in internal as well as
international armed conflicts. Although not applicable to the United States, the Rome
Statute establishing the ICC provides for the prosecution of violations of Common Article 3
in non-international armed conflicts. Within the U.S., prosecutions for violations of
Common Article 3 are permitted in the U.S. federal court system under 18 U.S.C. 2441.

Genocide

In 1948, the United Nations (UN) General Assembly defined this crime to consist of killing
and other acts committed with intent to destroy, in whole or in part, a national, ethnic,
racial, or religious group, “whether committed in time of peace or in time of war.” %

Other Treaties

Violations of treaties to which the United States is a party also create bases for criminal
liability.

92 See, GCI, Article 50; GCII, Article 51; GCIII, Article 130 and GCIV, Article 147.
% See FM 27-10, para. 504.
% See 1948 Genocide Convention (codified in 18 U.S.C. 1091).
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U.S. TREATY OBLIGATIONS

The United States must comply with the following treaty obligations with respect to war
crimes:

1. To enact laws to ensure effective punishment of those committing or ordering to be
committed grave breaches of the Geneva Conventions;%

2. To search for and either prosecute or extradite those who have committed grave
breaches of the Geneva Conventions;%

3. To take measures necessary for the suppression of violations of the law of war that
do not amount to grave breaches?” (i.e., simple breaches);

4. To provide accused persons the safeguards of a proper trial and defense;*® and

5. To pay compensation, when appropriate, for the grave breaches committed by
members of its armed forces.?

US. law and policy operate in conjunction to meet these obligations. For example,
Congress has provided general courts-martial with requisite authority to both try and
punish individuals committing war crimes.’® In addition, the 1996 War Crimes Act
established federal jurisdiction over, among others, those who commit a grave breach of the
Geneva Conventions against a U.S. national or member of the armed services.0!

U.S. DEPARTMENT OF DEFENSE POLICY

It is the policy of the U.S. Department of Defense (DOD) to ensure that the law of armed
conflict obligations of the United States are observed and enforced by all DOD
components.’2 Pursuant to this policy:

1. Members of the DOD are to comply with the law of armed conflict during all armed
conflicts, however such conflicts are characterized, and in all other military
operations;103

9 See GCI Article 49; GCII Article 50; GCIII Article 129; GCIV Article 146.

% See GCI Article 49; GCII Article 50; GCIII Article 129; GCIV Article 146.

97 See GCI Article 49; GCII Article 50; GCIII Article 129; GCIV Article 146.

%8 See GCI Article49; GCII Article 50; GCIII Article 129; GCIV Article 146.

9 Hague IV Article 3 (establishing that a belligerent party which violates the convention shall, if the case demands,
be liable to pay compensation). See also GCI Article 51; GCII Article 52; GCIII Article 131; GCIV Article 148 (each
identical article prohibiting a High Contracting Party from absolving itself or any other High Contracting Party of
any liability incurred by itself or by another High Contracting Party in respect to grave breaches).

100 JCMJ Article 18 (2008), 10 U.S.C. § 818 (2006).

10118 U.S.C. § 2441 (2006).

102 See, generally, DODD 2311.01E; JCS INSTR. 5810.01C.

103 DODD 2311.01E para. 4.1.
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2. The law of armed conflict obligations of the United States are observed and
enforced by the DOD and DOD contractors assigned to or accompanying deployed
U.S. forces;104

3. An effective program to prevent violations of the law of armed conflict is
implemented by the DOD Components;10>

4. All reportable incidents committed by or against U.S. personnel, enemy persons, or
any other individual are reported promptly, investigated thoroughly, and, where
appropriate, remedied by corrective action;1% and

5. All reportable incidents are reported through command channels for ultimate
transmission to appropriate U.S. agencies, allied governments, or other appropriate
authorities.’” The reporting and investigating requirements under this policy
ensure that the United States can fulfill its treaty commitments to enforce the law of
armed conflict.108

Reporting Violations

All military and U.S. civilian employees, contractor personnel, and subcontractors!®
assigned to or accompanying a DOD component shall report reportable incidents?
through their chain of command. Such reports may be made through other channels, such
as the military police, a judge advocate, or an inspector general. Reports made to officials
other than those specified in this paragraph shall, nonetheless, be accepted and immediately
forwarded through the recipient's chain of command.

The commander of any unit that obtains information about a reportable incident shall
immediately report the incident through the applicable operational command and military

104 DODD 2311.01E. para. 4.2.

105 DODD 2311.01E para. 4.3.

106 DODD para. 4.4. Consistent with this policy, broad reporting requirements and responsibilities with respect to
reportable incidents are imposed on Secretaries of Military Departments and commanders of combatant
commands.

107 DODD 2311.01E para. 4.5.

108 For example, under the four Geneva Conventions of 1949, the United States is obligated to search for persons
alleged to have committed, or ordered to have committed, grave breaches of the Geneva Conventions, and to
prosecute such persons before its own courts or to hand over such persons to other States party to the Geneva
Conventions for trial. GCI Article 49, GCII Article 50, GCIII Article 129, and GCIV Article 146. The United States is
also obligated to take measures to suppress acts contrary to the Geneva Conventions that fall short of being grave
breaches.

109 DODD 2311.01E para. 6.3. Contracts shall require contractor employees to report reportable incidents to the
commander of the unit they are accompanying or the installation to which they are assigned, or to the combatant
commander. Id.

110 A “reportable incident” is defined as “a possible, suspected, or alleged violation of the law of war for which
there is credible information, or conduct during military operations that would constitute a violation of the law of
war if it occurred during an armed conflict.” DODD 2311.01E para. 3.2. DODD 2311.01E and JCS INSTR. 5810.01C
contain detailed guidance on the reporting responsibilities of U.S. military and civilian personnel. All reportable
incidents are reported through command channels for ultimate transmission to appropriate U.S. agencies, allied
governments, or other appropriate authorities.

11 DODD 2311.01E para. 6.3.
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department. Reporting requirements through operational and Service chains of command
are concurrent. The initial report shall be made through the most expeditious means
available. Higher authorities receiving an initial report are required by DOD policy to
submit a report of any reportable incident, by the most expeditious means available,
through command channels, to the responsible combatant commander.?

Investigating Violations

As noted above, it is DOD policy that all reportable incidents are to be thoroughly
investigated.’® Note, however, that even where U.S. personnel are not involved, follow-up
investigations may nevertheless be required in order for the United States to fulfill its
obligations under the law of armed conflict.14

The allocation of responsibility between DOD and the Department of Justice (DOJ) for
investigation and prosecution of war crimes committed by or against DOD personnel is set
forth in a 1984 memorandum of understanding (MOU) between DOD and DOJ regarding
responsibility for investigating and prosecuting crimes generally.'’> Under the MOU, DOD
is responsible for investigating most crimes committed on a military installation or during
military operations, and, if the crime was committed by a person subject to the Uniform
Code of Military Justice (UCM]J), the military department concerned also will take the lead
in prosecuting the offender.’’® The Department of Justice will be responsible for
prosecution where the suspect is not subject to the UCM]J.

Legal Advisers

Each head of a DOD component must make qualified legal advisors available at all levels of
command to provide advice about law of war compliance during planning and execution of
exercises and operations.’” Each combatant commander must also designate a command
legal adviser to supervise the administration of those aspects of the command’s program
dealing with possible, suspected or alleged enemy violations of the law of armed conflict.18

12DODD 2311.01E para. 6.4.

113 DODD 2311.01E para. 4.4.

114 For example, under GCIV Article 29, when acting as an occupying power, the United States is responsible for
the treatment accorded to protected persons by its agents.

115 See U.S. DEP'T OF DEFENSE, DIR. 5525.7, IMPLEMENTATION OF THE MEMORANDUM OF UNDERSTANDING BETWEEN
THE DEPARTMENT OF JUSTICE AND THE DEPARTMENT OF DEFENSE RELATING TO THE INVESTIGATION AND PROSECUTION
OF CERTAIN CRIMES (22 January 1985) [hereinafter DODD 5525.7]. See also MCM app. 3.

116 DOD is required to notify DOJ of any significant cases in which the subject or victim is not a Service member or
dependent. DODD 5525.7 para. C.2

17 DODD 2311.01E para. 5.7 4.

118 DODD 2311.01E para. 5.11.5. A combatant commander may direct component commanders to appoint a legal
advisor for this purpose. See, e.g., U.S. CENTRAL COMMAND, REG. 27-1, LAW OF WAR PROGRAM para. 6.2 (Mar. 2,
2000). In U.S. Forces Korea (“USFK”), for example, the Judge Advocate, USFK, is specifically tasked with, inter alia,
“supervis[ing] the administration of those aspects of this regulation dealing with possible, suspected or alleged
enemy violations of the LOW.” USFK, REG. 525-2, LAW OF WAR PROGRAM para. 6.e.(3) (26 November 2001).
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METHODS OF ENFORCEMENT

In the event of a violation of the law of armed conflict by a belligerent in an international
armed conflict, a State may resort to one or more of the following remedies:

1. A formal or informal complaint to the offending belligerent or neutral States;

2. Publication of the facts, with a view to influencing public opinion against the
offending belligerent;

3. Arequest for a formal inquiry among the parties into alleged violations;

4. A request to the UN Security Council to take appropriate action under the UN
Charter;11?

5. Protest and demand for compensation'® and/or punishment of the individual
offender by the belligerent responsible for the offender;

6. Solicitation of the good offices, mediation or intervention of neutral States for
purposes of compelling the offending belligerent to observe its obligations under
the law of armed conflict;

7. Punishment of captured individual offenders as war criminals,?! either by
tribunals of the aggrieved belligerent or by international tribunals, if such tribunals

have jurisdiction over the offense and the offender; and

8. Subjecting the offending belligerent to reprisals.

119 The UN Charter provides, among other things, that the UN Security Council, “may investigate any dispute, or
any situation which might lead to international friction or give rise to a dispute, in order to determine whether the
continuance of the dispute or situation is likely to endanger the maintenance of international peace and security.”
UN Charter Article 34.

120 Hague IV Article 3. Demands for compensation and/or punishment may be sent through a protecting power, a
humanitarian organization performing the duties of a protecting power, or a neutral State, or may be relayed
directly through a “parlementaire” to the commander of the forces of the offending belligerent. FM 27-10 para.
495b.

121 Captured personnel who are entitled to be treated as prisoners of war or retained personnel under GCIII may
not be punished for belligerent acts, but may be punished for violations of the law of armed conflict. See U.S. v.
Lindh, 212 F. Supp. 2d 541, 553 (E.D. Va. 2002) (“Lawful combatant immunity, a doctrine rooted in the customary
international law of armed conflict, forbids prosecution of soldiers for their lawful belligerent acts committed
during the course of armed conflicts against legitimate military targets.... [T]he doctrine also finds expression in
the Geneva Convention Relative to the Treatment of Prisoners of War....”, citing GCI Articles 87, 99). Captured
personnel who are not entitled to be treated as prisoners of war or retained personnel under GCIII do not enjoy
combatant immunity and may be punished for belligerent acts under the law of the capturing State and in the
capturing State’s tribunals, even if those belligerent acts would not be violations of the law of armed conflict if
committed by a lawful combatant. Id. at 554 (citing Ex Parte Quirin, 317 U.S. 1, 30-31 (1942)).
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REPRISALS

Reprisals are otherwise unlawful acts done in response to a prior unlawful act by, or
attributable to, the enemy in order to persuade the enemy to cease violating the law of
armed conflict.122 Reprisals are not intended to be a form of retaliation, but rather a means
of inducing an enemy to cease violating the law of armed conflict.1 Reprisals should also
be distinguished from collective punishment, as reprisals are not intended as a punishment
against individuals with respect to past acts, but rather as an incentive to force a party to
comply with the law of armed conflict.

Under law of armed conflict treaties signed following World War II, the international
community has sought to significantly limit the circumstances in which reprisals can be
used. Notwithstanding these limitations, there is no customary international law
prohibition on reprisals per se, and recent State practice indicates that States have yet to give
up the possibility of exercising a right of reprisal in response to serious violations of the law
of armed conflict to prevent further violations.

PROSECUTION OF WAR CRIMES UNDER U.S. LAW

An act which constitutes a war crime under the law of armed conflict will also likely
constitute a crime under U.S. domestic law. For example, the premeditated murder of a
protected person by a U.S. Service member in violation of Article 32, GCIV, would also be
punishable as murder under Article 118 of the Uniform Code of Military Justice (UCM]).
Accordingly, persons subject to the UCM] are ordinarily charged with violations of a
specific provision of the UCM] rather than a violation of the law of armed conflict.12+

Other Federal Crimes

Various provisions of U.S. criminal law can also be employed in prosecuting violations of
the law of armed conflict. For example, the War Crimes Act authorizes the prosecution of
individuals for certain war crimes if the victim or the perpetrator is either a U.S. national’?

122 “Reprisals are measures contrary to law, but which, when taken by one State with regard to another State to
ensure the cessation of certain acts or to obtain compensation for them, are considered lawful in the particular
conditions to under which they are carried out.” GCIV COMMENTARY at 227. Reprisal should be distinguished
from retortion, which is the withdrawal of benefits afforded by one belligerent to its enemy or to the armed forces
or citizens of its enemy, where the withdrawn benefits exceed the benefits and protections required by the law of
armed conflict. Thus, withdrawal of these extra benefits would not violate the law of armed conflict since the
benefits were not required to be given in the first place. GCI COMMENTARY at 342.

123 The Lieber Code addressed reprisals (called “relation” by Professor Lieber), as follows:

The law of war can no more wholly dispense with retaliation than can the law of nations, of which it is a branch.
Yet civilized nations acknowledge retaliation as the sternest feature of war. A reckless enemy often leaves to his
opponent no other means of securing himself against the repetition of barbarous outrage.

Retaliation will therefore never be resorted to as a measure of mere revenge, but only as a means of protective
retribution, and moreover cautiously and unavoidably--that is to say, retaliation shall only be resorted to after
careful inquiry into the real occurrence and the character of the misdeeds that may demand retribution.

See LIEBER CODE Articles 27, 28.

124 MCM, R.C.M. 307(c)(2)(D).

125 A “national of the United States” refers to a citizen of the United States, or a person who, though not a citizen of
the United States, owes permanent allegiance to the United States. 8 U.S.C. § 1101 (2006).

44 Air Force Operations & the Law



or a member of the US. Armed Forces, whether inside or outside the United States.12¢
Under this provision, an individual can be prosecuted for:

1. A grave breach of any of the Geneva Conventions or any protocol to one of those
conventions to which the United States is a party;

2. Violations of certain listed articles of Hague IV;?

3. “Grave breaches” of Common Article 3 of the Geneva Conventions, as more
specifically defined in the War Crimes Act;'?8 and

4. Violations of the Protocol on Prohibitions or Restrictions on the Use of Mines,
Booby-Traps and Other Devices,'? where the violator, in an armed conflict,
willfully kills or causes serious injury to civilians.

U.S. federal law also criminalizes acts of torture, attempts to commit torture and conspiracy
to commit torture outside the United States where the offender is a U.S. national or is
located within the United States.’3 Regardless of the nationality of the victim, the statute
can be used to penalize torture, which is considered to be a grave breach of the 1949 Geneva
Conventions.131

Other relevant provisions of U.S. law can be used to prosecute (i) genocide,’?? (ii) murder or
manslaughter of foreign officials, official guests, or internationally protected persons,!33 (iii)
piracy,’® and (iv) various acts involving biological weapons,!® chemical weapons'* or
nuclear weapons.’ A number of these provisions limit their application to offenses
committed within the United States or by or against citizens of the United States, but others,

12618 U.S.C. § 2441 (2006).

127 The specified articles are Articles 23, 25, 27, and 28 of the Annex appended to Hague IV, all of which cover the
conduct of military operations.

128 The Military Commissions Act of 2006 amended the War Crimes Act of 1996 to provide that the latter will apply
to “grave breaches” of Common Article 3, including (i) torture, (ii) cruel or inhuman treatment, (iii) performing
certain biological experiments, (iv) murder (v) mutilation or maiming, (vi) intentionally causing serious bodily
injury, (vii) rape; (viii) sexual assault or abuse; or (ix) taking hostages. MILITARY COMMISSIONS ACT § 6 (codified at
18 U.S.C. § 2441(d) (2006)).

129 Amended CCW Protocol II.

130 See 18 U.S.C. § 2340A (2006). Torture is defined as “an act committed by a person acting under the color of law
specifically intended to inflict severe physical or mental pain or suffering (other than pain or suffering incidental to
lawful sanctions) upon another person within his custody or physical control.” 18 U.S.C. § 2340(1) (2006). The
statute also defines “severe mental pain and suffering.” 18 U.S.C. § 2340(2) (2006).

131 The statute authorizes imprisonment up to twenty years, or if any person dies as a result of the torture, life in
prison or death. 18 U.S.C. § 2340A(a) (2006).

13278 U.S.C. § 1091 (2006).

13378 U.S.C. § 1116 (2006).

13418 U.S.C. § 1651 (2006).

13518 U.S.C. § 175 (2006).

13618 U.S.C. § 229 (2006).

13718 U.S.C. § 831 (2006).
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such as piracy, apply regardless of the location of the offense or the nationality of the
offender or his or her victim(s).138

Prosecution of Civilians and Former Military Members

1. Military Extraterritorial Jurisdiction Act of 2000 (MEJA). This law permits the U.S.
government to prosecute individuals who committed certain offenses outside the
United States (i) while employed by or accompanying the U.S. armed forces; or (ii)
while a member of the U.S. armed forces subject to the UCM].1¥ Under MEJA, the
U.S. government can assert jurisdiction over offenses that cannot otherwise be
prosecuted under the UCM]J or other U.S. law, such as violations committed outside
the United States by civilians accompanying the U.S. armed forces (e.g., contractors
and civilian employees)'* or by persons who were military members at the time of
the offense but have since been discharged from the U.S. armed forces.’*! Although
not directed solely at war crimes, MEJA broadens the circumstances under which
the United States can prosecute U.S. civilians for violations of the law of armed
conflict committed outside U.S. territory.142

Foreign nationals, as well as U.S. citizens, who are employed by or accompanying
U.S. forces may be charged with offenses under MEJA. However, MEJA does not
apply to offenses committed by persons who are nationals of, or ordinarily resident
in, the country in which the offense occurred.43

2. Uniform Code of Military Justice (UCM]). Section 2(a)(10), UCM], states that “[i]n
time of declared war or a contingency operation, persons serving with or
accompanying an armed force in the field” are subject to the UCM]J.'# The term "in
the field" has been construed to mean a military operation with a view toward
engaging the enemy or a hostile force.'#> As such, only qualifying contingency

138 See, e.g., 18 U.S.C. § 1651 (2006).

13918 U.S.C. § 3261(a) (2006). MEJA cannot be used against a member of the Armed Forces who is subject to the
UCM]J unless (i) such member ceases to be subject to the UCM] or (ii) an indictment or information charges that the
member committed the offense with one or more other defendants, at least one of whom is not subject to the
UCM]J. 18 U.S.C. § 3261(d) (2006).

140 UMCJ Article 2(a)(10) also provides authority to prosecute civilians accompanying the armed forces in the field
during time of war or in certain qualifying contingency operations.

141 Military retirees who continue to receive retired pay or hospitalization remain subject to the UCM]. UCM]
Article 2(a)(4), (5) (2008), 10 U.S.C. § 802(a)(4), (5) (2006).

142 Federal crimes that could be charged under MEJA to address war crimes include murder (18 U.S.C. § 1111
(2006)), manslaughter (18 U.S.C. § 1112 (2006)), attempt to commit murder or manslaughter (18 U.S.C. § 1113
(2006)), kidnapping (18 U.S.C. § 1201 (2006)), hostage taking (18 U.S.C. § 1203 (2006)), malicious mischief (18 U.S.C.
§ 1363 (2006)) and various forms of sexual abuse (18 U.S.C. §§ 2241-2245 (2006)).

143 18 US.C. § 3267 (2006) (definitions of “employed by the Armed Forces outside the United States” and
“accompanying the Armed Forces outside the United States” exclude persons who are “a national of or ordinarily
resident in the host nation”). As a matter of DOD policy, persons with dual citizenship who are citizens of the host
nation are not subject to MEJA. DOD INSTR. 5525.11 para. 6.1.7.

14470 U.S.C. § 802(a)(10) (2006).

145 LS. v. Smith, 10 CM.R. 350 (A.B.R. 1952); 14 Op. Att'y Gen. 22 (1872) (“The words “in the field” imply military
operations with a view to an enemy. When an army is engaged in offensive or defensive operations, it is safe to
say that it is an army “in the field.””); WINTHROP at 100.
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operations conducted for the purpose of engaging an enemy or hostile force in
combat qualify as the basis for this extended UCM]J jurisdiction. Military
contingency operations conducted for other purposes, such as disaster relief,
humanitarian assistance, or other non-combat missions, do not qualify for this
UCM]J jurisdiction. Disciplinary authority over civilians is governed by the UCM],
the Manual for Courts-Martial, and a Secretary of Defense Memorandum issued on
March 10, 2008.146

As a matter of DOD policy, when an offense that could be charged under the UCM]J or
MEJA occurs, the DOD will notify and consult with DOJ to see if DOJ wishes to exercise
federal jurisdiction. However, while the notification and decision process is pending,
commanders and military criminal investigators should continue to address the alleged
crime. Commanders should also ensure that any preliminary military justice procedures
that would be required in support of UCM]J jurisdiction over civilians continues to be
accomplished during the concurrent DOJ notification process. Commanders should be
prepared to act should U.S. federal criminal jurisdiction prove unavailable to address the
alleged criminal behavior.14”

PROSECUTION OF WAR CRIMES UNDER INTERNATIONAL LAW
U.S. Courts and Tribunals

1. U.S. Civilian Courts. The War Crimes Act has made possible the prosecution of
several types of war crimes under international law in U.S. federal criminal courts.

2. U.S. Courts-Martial. In addition to its authority to try persons subject to the UCM]
under the UCM]J’s punitive articles, a general court-martial also has jurisdiction to
try any person who, by the law of armed conflict, is subject to trial by a military
tribunal and may adjudge any punishment permitted by the law of armed
conflict.18 No distinction is made in the UCM]J and the Manual for Courts-Martial
(MCM) between the procedures applicable in trials of offenses under the UCM]J’s
punitive articles and those applicable in trials of offenses under the law of armed
conflict. Therefore, even in courts-martial of offenses under the law of armed
conflict, all rights and procedures provided under the MCM, including the Rules
for Courts-Martial and the Military Rules of Evidence, would apply.14

3. U.S. Military Commissions. Military commissions have concurrent jurisdiction

146 Secretary of Defense, “UCM] Jurisdiction Over DOD Civilian Employees, DOD Contractor Personnel, and Other
Persons Serving With or Accompanying the Armed Forces Overseas During Declared War and in Contingency
Operations,” 10 March 2008 [hereinafter UCM] JURISDICTION OVER CIVILIANS LETTER]. The letter also specifies who
within DOD can convene a court-martial to pursue charges against a civilian or impose non-judicial punishment
on a civilian. Id. Attachment 2.

147 JCM] JURISDICTION OVER CIVILIANS LETTER, Attachment 2.

14810 U.S.C. § 818 (2006).

149 See MCM pt. I, § 2b(1). In the case of prisoners of war under GCIII, this is consistent with GCIII Article 102,
which provides that a prisoner of war can only be validly sentenced if the sentence has been pronounced by the
same courts according to the same procedure as in the case of members of the armed forces of the detaining State.
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with general courts-martial with respect to offenses that by statute or the law of
armed conflict can be tried by military tribunal.’® Historically, military
commissions have been used to try enemy combatants accused of offenses under
the law of armed conflict, as well as prisoners of war.’>! It is no longer possible to
use a U.S. military commission to try a prisoner of war in an international armed
conflict subject to GCIII, but a commission can be used to try others, including
unprivileged belligerents, for violations of the law of armed conflict and other
offenses triable by military commission under U.S. law.152

The President may prescribe pretrial, trial, and post-trial procedures, including modes of
proof, for cases before military commissions and other military tribunals, but such
procedures and modes of proof shall, so far as the President considers practicable, apply the
principles of law and the rules of evidence generally recognized in the trial of criminal cases
in U.S. district courts.’® Those principles of law and rules of evidence may not be contrary
to or inconsistent with the provisions of the UCM]J.154

In addition, all rules and regulations promulgated by the President for courts-martial and
for military commissions, are to be uniform insofar as practicable.1%

15 UCM]J Article 21 (2008), 10 U.S.C. § 821 (2006).

151 See Ex parte Quirin, 317 U.S. 1 (1942); In Re Yamashita, 327 U.S. 1 (1946). Commissions were used not only for war
crimes trials but also for trial of offenses under U.S. law where local courts are not open and acting (i.e., where
martial law applies) and for trial of violations of occupation ordinances and orders of theater commanders. See,
e.g., WINTHROP at 839. After World War I, a number of U.S. allies employed military courts to try war crimes. For
example, under a Royal Warrant issued by King George VI in June 1945, U.K. forces convened military courts for
trial and punishment of violations of the laws of armed Conflict committed during any war with the United
Kingdom after September 2, 1939. “British Law Concerning Trials of War Criminals by Military Courts,” UNITED
NATIONS WAR CRIMES COMMISSION, I LAW REPORTS OF TRIALS OF WAR CRIMINALS 105 (1947). The regulations
governing these courts generally applied the rules of court-martial, but with relaxed rules of evidence that
permitted the Court to accept evidence that it believed would be of assistance. Id. at 108. Canada also employed
similar military courts to try war crimes. “Canadian Law Concerning Trials of War Criminals by Military Courts,”
Id. at 125.

152 The Military Commissions Act of 2006 provides significant additional detail and guidelines about the use of
commissions to try offenses under the law of armed conflict. See generally MILITARY COMMISSIONS ACT. Note that
although the Military Commissions Act uses the term “unlawful alien enemy combatant” to define the class of
persons who can be tried by Military Commission under that Act, the term “unprivileged belligerent” more
accurately describe the legal status of such persons under the law of armed conflict (i.e., persons who do not enjoy
the privilege of “combatant immunity.”) See, e.g., “Crimes and Elements of Trials by Military Commission,” 68
Fed. Reg. 39381 (1 July 2003) (codified at 32 C.F.R. pt. 11 (2008)) (defining, inter alia, the crimes of “murder by an
unprivileged belligerent” and “destruction of property by an unprivileged belligerent,” as crimes committed by
persons who do not enjoy “combatant immunity” or “belligerent privilege.”) The foregoing provision is still in
effect, but has been superseded by provisions of the Military Commissions Act, which includes a similar set of
crimes that can be tried by commissions established pursuant to that Act.

153 UCM]J Avrticle 36(a) (2008).

154 UCM]J Article 36(b) (2008).

155 UCM]J Article 36(b) (2008)..
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International Tribunals

Since the beginning of the Twentieth Century, war crimes, crimes against humanity,
genocide, and crimes against peace have been prosecuted by special international tribunals
established to address allegations that such crimes were committed during specific periods
or in connection with specific conflicts.

More recently, several tribunals have been established by or at the direction of the UN
Security Council. The most prominent of these are the International Criminal Tribunal for
the Former Yugoslavia (ICTY)'5¢ and the International Criminal Tribunal for Rwanda
(ICTR).%”  Another example of a UN-sponsored tribunal is the Special Court for Sierra
Leone, created in 2002 by agreement between the United Nations and Sierra Leone to
prosecute persons who bear the greatest responsibility for the commission of serious
violations of international humanitarian law and Sierra Leonean law. 158

In general, these tribunals apply international law.1% The statute governing each tribunal
typically stipulates the specific types of crimes to be addressed by the tribunal, as well as
the standards for culpability.’®® The temporal and territorial extent of the tribunal’s
jurisdiction may also be specified®! as well as the rules applicable to situations in which the
defendant has been tried by another national court or tribunal.’2 The decisions of these
tribunals are not binding on the United States and its courts. However, they do provide
useful examples of the application of international law, and, as such, have been cited with
approval from time to time by U.S. courts.163

Forum Considerations Connected With Status of the Accused

1. Ordinarily, US. service members should be tried by court-martial under
appropriate provisions of the UCM]J or, if separated from the military, in federal

156 See ICTY Statute. In establishing the ICTY, the UN Security Council was exercising its authority under Chapter
VII of the UN Charter to take measures to restore international peace and security. See footnote 2, supra, and
accompanying text.

157 Statute of the International Tribunal for Rwanda, S.C. Res. 955, UN SCOR, 49th Sess., 3453d mtg., Annex, UN
Doc. S/RES/955 (1994), reprinted in 33 .L.M. 1598 (1994) . See footnote 3, supra, and accompanying text.

158 See Agreement on the Establishment of a Special Court for Sierra Leone, UN —Sierra Leone, 16 January 2002, UN
Doc. 5/2002/246, annex, app. 2 (to which the Statute of the Special Court is attached) [hereinafter Statute of the
Special Court]; Sierra Leone, Special Court Agreement, 2002 (Ratification) Act, Act No. 9, 29 March 2002. The
Special Court is a hybrid tribunal in which the judges are both Sierra Leonean as well as jurists from other
countries.

159 The Special Court for Sierra Leone applies both international and Sierra Leonean law. Statute of the Special
Court Article 1(1).

160 The ICTY Statute, for example, grants that tribunal the power to prosecute (i) grave breaches of the Geneva
Conventions of 1949; (ii) violations of the laws or customs of war; (iii) genocide, and (iv) crimes against humanity.
ICTY Statute arts. 2-5. The Statute also specifies standards for individual criminal responsibility. Id. Article 7.

161 The ICTY Statute Article 8, for example, provides that “[t]he territorial jurisdiction of the International Tribunal
shall extend to the territory of the former Socialist Federal Republic of Yugoslavia, including its land surface,
airspace and territorial waters. The temporal jurisdiction of the International Tribunal shall extend to a period
beginning on 1 January 1991.”

162 See, e.g., ICTY Statute Article 10.

163 See, e.g., Ford ex rel. Estate of Ford v. Garcia, 289 F.3d 1283 (11th Cir. 2002).
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court under applicable federal law, such as the War Crimes Act (18 US.C. §
2447).164

2. Civilians who commit war crimes while serving with or accompanying U.S. forces
outside the United States can be charged under the War Crimes Act or other federal
law and tried in federal court. Where those crimes occur outside the United States,
MEJA may provide the necessary jurisdiction, and, in time of war, civilians serving
with or accompanying an armed force also may be tried by court-martial for
violations of the UCM]J.165

3. The United States may only prosecute enemy prisoners of war or retained
personnel captured in an international armed conflict who commit war crimes
(either pre-capture or while detained) in the same military tribunals that are used to
try offenses committed by U.S. Service members, i.e., courts-martial.166

4. Any person not entitled to prisoner of war status may be tried in the same forum
that is available for the trial of war crimes committed by civilians accompanying
U.S. forces. Persons who are not entitled to prisoner of war status include (i)
unprivileged belligerents in an international armed conflict subject to the Geneva
Conventions and (ii) any enemy belligerent captured in a conflict that is not such an
international armed conflict. Thus, the United States may prosecute such persons
by court-martial for violations of the law of armed conflict. Such persons may also
be prosecuted in federal civilian courts for violations of U.S. law (including the War
Crimes Act) if the offenses were (i) committed in the United States or by U.S.
citizens, (ii) committed against U.S. persons or property, or (iii) otherwise subject to
U.S. jurisdiction (e.g. some crimes committed outside the United States are subject
to U.S. jurisdiction even though lacking any connection with U.S. persons or

property.)

5. An accused who is not a U.S. citizen and who meets the definition of an “unlawful
enemy combatant” under the terms of the Military Commissions Act of 2006,1¢7
may also be tried before a military commission for offenses that are triable by
military commission under the terms of the Act.168

164 Where the United States and a foreign national both claim jurisdiction over a Service member, “[a]s a matter of
policy, efforts should be made to maximize the exercise of court-martial jurisdiction over persons subject to the
[UCMJ] to the extent possible under applicable agreements.” MCM, R.C.M. 201(d) discussion.

165 UCM]J Article 2(a)(10) (2008), 10 U.S.C. § 802 (2006).

166 GPW Article 102. As civilians accompanying enemy forces would be entitled to status as prisoners of war, this
provision would appear to limit trial of such civilians to courts-martial.

167 An “unlawful enemy combatant” is “a person who has engaged in hostilities or who has purposefully and
materially supported hostilities against the United States or its co-belligerents who is not a lawful enemy
combatant. MILITARY COMMISSIONS ACT, § 3, codified at 10 U.S.C. § 948a(1) (2006). Also included in this category
are persons who have been determined to be unlawful enemy combatants by a Combatant Status Review Tribunal
or another competent tribunal established under the authority of the President or the Secretary of Defense. Id.
Under the law of armed conflict, such a person is commonly referred to as an “unprivileged belligerent.”

168 One example is spying, which is not a crime under the law of armed conflict, but is punishable under the
Military Commissions Act. MILITARY COMMISSIONS ACT, § 3, codified at 10 U.S.C. § 950v(b)(27) (2006). Spying is not

50  Air Force Operations & the Law



Punishments

If a specific punishment is not stipulated by applicable U.S. law, punishments for violations
of the law of armed conflict must be proportionate to the seriousness of the offense. The
death penalty may be adjudged, but under GCIII, prisoners of war in an international
armed conflict must be informed as soon as possible of the offenses which are punishable
by the death sentence under the law of the detaining State.’® In addition, the death
sentence cannot be pronounced on a prisoner of war in an international armed conflict
unless the attention of the court has been particularly called to the fact that since the
accused is not a national of the detaining power, he is not bound to it by any duty of
allegiance, and that he is in its power as the result of circumstances independent of his own
will.170 Similar rules under GCIV apply to civilians in occupied territory who are charged
with offenses by the occupying power.17

CRIMINAL RESPONSIBILITY
Individual Responsibility

Any person who commits an act which constitutes a crime under international law is
responsible for such crime and may be punished.”? The fact that the law of the
perpetrator’s country does not impose a penalty for an act which constitutes a crime under
international law does not relieve the person who committed the act from responsibility
under international law.7? Moreover, the fact that a person who committed an act which
constitutes a crime under international law acted as a Head of State or other governmental
official does not relieve him or her from responsibility under international law.”#* Finally,
the fact that a person acted pursuant to the order of his or her government or of a superior
does not relieve him or her from responsibility for acts that violate international law.175

The rights and responsibilities of combatants and others derived from international law
must be distinguished from their enforcement, which is a matter of state responsibility.
Simply put, the obligations of combatants do not necessarily parallel those of his or her state
or the party to the conflict to which he or she belongs.7¢ As an example, breaches of

a war crime under international law, but is punishable under the laws of the capturing State if the spy is caught
while engaged in spying. See, e.g., Hague IV Article 31 (providing that a military spy who has rejoined his or her
army is not subject to punishment for spying if subsequently captured by the enemy.)

169 GCIII Article 100. The Protecting Powers shall also be informed. Other offences shall not thereafter be made
punishable by the death penalty without the concurrence of the State of whose armed forces the prisoner is a
member.

170 GCIII Article 100. See also GCIII Article 87.

171 GCIII Article 68.

172 See Principle I of the Principles of International Law Recognized in the Charter of the Nuremburg Tribunal and
in the Judgment of the Tribunal [hereinafter Nuremburg Principles], UN GAOR, 5th Sess., Supp. No. 12, at 11-14,
UN Doc. A/1316 (1950).

173 See Principle II of the Nuremburg Principles (“The fact that internal law does not impose a penalty for an act
which constitutes a crime under international law does not relieve the person who committed the act from
responsibility under international law.”).

174 See Principle III of the Nuremburg Principles.

175 See Principle IV of the Nuremburg Principles.

176 Baxter, p. 323.
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military discipline (including breaching applicable rules of engagement) which are
punishable may not necessarily constitute violations of the law of armed conflict.

Command Responsibility

1. General. Under the doctrine of command responsibility, commanders may be held
liable for the criminal acts of their subordinates or other persons subject to their
control, even if the commander did not personally participate in the underlying
offenses.’”” Thus, for instance, if the subordinates of a commander commit
massacres or other atrocities against the civilian population of occupied territory or
prisoners of war, the commander may be held responsible. Such responsibility may
arise directly when the acts in question have been committed pursuant to an order
of the commander concerned that clearly directs that such acts be carried out.”8

177 See generally Hamdan v. Rumsfeld, 126 S. Ct. 2749, 2781 n.36 (2006) (noting that “the Geneva Conventions do
extend liability for substantive war crimes to those who ‘orde[r]" their commission, and this Court has read the
Fourth Hague Convention of 1907 to impose ‘command responsibility’ on military commanders for acts of their
subordinates....”) (citations omitted). The U.S. Supreme Court, in In Re Yamashita, affirmed that a military
commander could be held liable for crimes committed by those under his or her command, but did not outline the
standard that was to apply in determining when a commander would be liable. 327 U.S. 1, 15-16 (1946). Instead,
the United States has looked for the applicable standard to a post-World War II tribunal, United States vs. List.
Aside from Yamashita, there have been few prosecutions in U.S. courts under a theory of command responsibility,
but the theory has been used by U.S. courts in determining liability of foreign officials under the Alien Tort Statute
for crimes committed by their subordinates. See Ford ex rel. Estate of Ford v. Garcia, 289 F.3d 1283, 1288 -
1289 (C.A.11 2002).

A somewhat different standard has been used in international tribunals. See Statute for the International Tribunal
for Yugoslavia and the Statute for the International Criminal Tribunal for Rwanda, which provide in Article 7(3)
and 6(3), respectively:

The fact that any of the acts referred to in articles 2 to 5 of the present Statute was committed by a subordinate does
not relieve his superior of criminal responsibility if he knew or had reason to know that the subordinate was about
to commit such acts or had done so and the superior failed to take the necessary and reasonable measures to
prevent such acts or to punish the perpetrators thereof.

Finally, the Military Commissions Act, which provides for the prosecution of offenses by military commissions,
includes the following command responsibility standard that incorporates both the United States v. List standard
and the international tribunal standards:

Any person is punishable as a principal under this chapter who —

(1) commits an offense punishable by this chapter, or aids, abets, counsels, commands, or procures its commission;
(2) causes an act to be done which if directly performed by him would be punishable by this chapter; or

(3) is a superior commander who, with regard to acts punishable under this chapter, knew, had reason to know, or should have
known, that a subordinate was about to commit such acts or had done so and who failed to take the necessary and reasonable
measures to prevent such acts or to punish the perpetrators thereof.

10 U.S.C. § 950q (2006) (emphasis added).

178 Ordering commission of an offense punishable under the UCM]J is criminalized by Article 77 of the UCM],
which provides that “[a]ny person punishable under this chapter who — (1) commits an offense punishable by this
chapter, or aids, abets, counsels, commands, or procures its commission; or (2) causes an act to be done which if
directly performed by him would be punishable by this chapter; is a principal.” UCM] Article 77 (2008), 10 U.S.C.
§ 877 (2006) (emphasis added). The term “principal” in criminal law refers to a person who commits or
participates in a crime, and can thus be prosecuted for its commission.

The “should have known” standard of command responsibility is not expressly included in Article 77, and
therefore command responsibility may result in a commander being treated as a principal to offenses considered to
be violations of the law of armed conflict in circumstances in which he or she would not be treated as a principal
for those offenses under the UCMJ. However, in such circumstances, the substantive offense of failure to obey an
order or regulation, or dereliction of duty under Article 92 of the UCMJ, likely would apply as a separate offense
that could be brought against the commander.
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Responsibility may also arise if the commander has actual knowledge,'” or should
have known, on the basis of reports received by him or through other means, that
troops or other persons subject to the commander’s control are about to commit or
have committed a war crime, and he or she fails to take the necessary and
reasonable steps to ensure compliance with the law of armed conflict or to punish
violators thereof. 180

2. Standard for Culpability. The theory of command responsibility is premised on the
duty of the commander to maintain order and discipline within his command, and
to ensure compliance with applicable law by those under his command or control.
Such a duty may derive from orders, directives or guidance issued by higher
command, even if those orders, directives or guidance are not punitive in nature.8!
However, a commander is not strictly liable for all offenses committed by
subordinates. The commander’s personal dereliction must have contributed to or
failed to prevent the offense.®

Others Theories of Responsibility

1. General. Under either U.S. law or international law, individuals may be held liable
for violations of the law of armed conflict that they did not personally commit.
Under U.S. law, common law theories of liability, such as conspiracy and aiding
and abetting, may be employed, while under international law, liability may be
based upon theories such as “joint criminal enterprise,” as well as aiding and
abetting.

See also ICTY Statute Article 7(1), and ICTR Statute Article 6(1) (both providing that a “person who planned,
instigated, ordered, committed or otherwise aided and abetted in the planning, preparation or execution of a crime
referred to [the applicable articles of] the present Statute, shall be individually responsible for the crime.”).

179 Actual knowledge can be established by direct or circumstantial evidence. Factors to be considered in
determining whether there is sufficient circumstantial evidence include the number of illegal acts; the type of
illegal acts; the scope of illegal acts; the time during which the illegal acts occurred; the number and type of troops
involved; the logistics involved, if any; the geographical location of the acts; the widespread occurrence of the acts;
the tactical tempo of operations; the modus operandi of similar illegal acts; the officers and staff involved; and the
location of the commander at the time. See Prosecutor v. Delalaic, Case No. IT-96-21-T, Judgment, 386 (ICTY Trial
Chamber, Nov. 16, 1998) [hereinafter Celibici Trial Case].

180 The “should have known” standard stems from a landmark post-World War II war crimes trial, United States v.
List, commonly referred to as “The Hostage Case.” XI TRIALS OF WAR CRIMINALS 757-1319 [hereinafter The Hostage
Case].

181 See. e.g., the duties to prevent, report, and investigate violations of the law of armed conflict imposed under
DOD Directive 2311.01E and regulations, orders and directives issued pursuant to DOD Directive 2311.01.

182 Command responsibility is analogous in some respects to a violation of Article 92 of the UCM], which
authorizes punishment for failure to obey orders or regulations or for dereliction of duty by military personnel and
other persons subject to the UCM]J, including a duty imposed “by treaty, statute, regulation, lawful order, standard
operating procedure or custom of service.” MCM pt. IV, para. 16.c. In the case of dereliction, punishment may be
imposed for negligent as well as willful failure to perform the duty, as well as culpably inefficient performance of
the duty. Id. para. 16.c.(3)(c). Mere ineptitude is not sufficient, however. MCM para. 16.c.(3)(d). Punishments
under Article 92 may include confinement, forfeiture of pay and, except in the case of culpably inefficient
dereliction of duty, punitive discharge. Id. para. 16.e. Charges under Article 92 may also form the basis for
adverse administrative actions. While these are significant consequences, maximum punishments under Article 92
are much shorter than those available if a commander were charged as a principal to serious law of war violations
by subordinates under a theory of command responsibility.
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2. Joint Criminal Enterprise. The idea of group criminality in the context of war
crimes was first introduced to international law during the war crimes trials at
Nuremberg.83 The Charter of the International Military Tribunal at Nuremberg
empowered the Tribunal to declare organizations to be criminal organizations. As
a result of such a declaration, mere membership in the organization would itself be
criminal.’®  The Tribunal found several Nazi organizations to be criminal
organizations.’®®> However, despite this finding, the Tribunal did not rely on
membership by itself to serve as the sole ground for convicting an accused. In fact,
the International Military Tribunal held that mere membership in a criminal
organization was not sufficient to cause an individual to be criminally liable.18

In contrast, the British and American tribunals sitting in occupied Germany after
the International Military Tribunal, did find a number of such individual members
guilty of having engaged in criminal activity, even though the accused themselves
were not involved in the commission of all criminal acts carried out by the group.18”

Relying on these precedents, international tribunals in recent years have held that
an individual acting together with others pursuant to a common design may be
guilty of the offense or offenses committed by other members of the group, even
though the individual did not commit all acts necessary for the commission of the
offense.’ This theory, sometimes referred to as “joint criminal enterprise” (JCE)
has been relied on extensively by the ICTY, and has been used in other international
tribunals such as the ICTR.1

3. Aiding and Abetting. Like JCE, the theory of aiding and abetting holds an
individual (the aider and abettor) liable for acts committed by a third party

183 See, e.g., Judgment of the International Military Tribunal re: Criminal Organizations, I TRIAL OF MAJOR WAR
CRIMINALS at 256 (“If satisfied of the criminal guilt of any organisation or group this Tribunal should not hesitate
to declare it to be criminal because the theory of ‘group criminality” is new....”).

184 Charter of the International Military Tribunal Articles 9, 10.

185 The Leadership Corps of the Nazi Party , the Schutzstaffel (S.S.), the Sicherheitsdienst (S.D.), and the Gestapo were
found to be criminal organizations. 1 TRIAL OF MAJOR WAR CRIMINALS at 262, 268, 272, 275, 278. Key to
determining whether an organization was a criminal organization was whether it was involved in a plan to wage
aggressive war.

186 T TRIAL OF MAJOR WAR CRIMINALS at 256.

187 See, e.g., The Einsatzgruppen Case (Trial of Ohlendorf et al.), IV TRIALS OF WAR 372 [hereinafter Einsatzgruppen
Case]; Trial of Franz Schonfeld and Nine Others, XI UN LAW REPORTS 64-71; Trial of Martin Gottfried Weiss and
thirty-nine others (The Dachau Concentration Camp Trial), XI UN LAW REPORTS 5-17; Trial of Josef Kramer and 44
others (The Belsen Trial), I UN LAW REPORTS 1-154; and Trial of Erich Heyer and Six Others (The Essen Lynching
Case), I UN LAW REPORTS 88-92.

188 The Appeals Chamber of the International Criminal Tribunal for the Former Yugoslavia (ICTY) has held that
“the notion of common design as a form of accomplice liability is firmly established in customary international
law....”  Prosecutor v. Tadic, Case No. IT-94-1-A, Judgment, para. 220 (ICTY App. Chamber, 15 July 1999)
[hereinafter Tadic].

189 See, e.g., Tadic; Prosecutor v. Furundzija, Case No. IT-95-17/1-A, Judgment (ICTY App. Chamber, 21 July 2000);
Prosecutor v. Zejnil Delalaic, Zdravko Mucic, Hazim Delic and Esad Landzo, Case No. IT-96-21-A, Judgment (ICTY App.
Chamber, 20 February 2001) (hereinafter Celibici Case); Prosecutor v. Dario Kordic and Mario Cerkez, Case No. IT-95-
14/2-T, Judgment (ICTY Trial Chamber, Feb. 26, 2001); Prosecutor v. Brdjanin, Case No. IT-99-36-T, Judgment (ICTY
Trial Chamber, 1 September 2004); Prosecutor v. Gatete, Case No. ICTR-2000-61-1, Amended Indictment (ICTR, 10
May 2005).
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(commonly referred to as the principal). Aiding and abetting differs from JCE in
that the principal and the aider and abettor need not have a common plan or
agreement.’ It is possible that the principal may not even know about the
contribution made by the aider and abettor.

Aiding and abetting requires acts that are specifically directed to assist, encourage
or lend moral support to the commission of a specific crime by the principal, and
this support must have a substantial effect upon the perpetration of that crime.
This type of act differs from the type of act required under JCE, which only requires
that the accused perform an act that in some way furthers a common plan or
purpose.91

The aider and abettor must know that the acts he performs assist in the commission
of a crime by the principal. In contrast, JCE requires the intent to pursue a common
plan or purpose that either involves the commission of a crime or that foreseeably
could result in the commission of crimes outside the common purpose.192

Aiding and abetting is recognized under both U.S. and international law.1%

4. Conspiracy. Conspiracy, unlike JCE and aiding and abetting, is a substantive
offense in and of itself, meaning that an individual can be held liable simply for
participation in a conspiracy, in addition to any violations of the law of armed
conflict that may be committed by the individual or his co-conspirators.
Additionally, in order to prove a charge of conspiracy, the production of a formal
agreement is not required. The conduct of the parties alone can demonstrate that
they arrived at a common understanding or “meeting of the minds” regarding the
intended offense.

The crime of conspiracy is not unknown under international law, and has been
used in limited contexts. The International Military Tribunal at Nuremberg
recognized “conspiracy to commit aggressive war” as a crime under international
law.19¢ Article 3(b) of the Convention on the Prevention and Punishment of the
Crime of Genocide specifically recognizes “[c]onspiracy to commit genocide” as a
crime punishable under international law.1%

190 Tadic at para. 229.

191 See, e.g., Tadic at paras. 221-29; Prosecutor v. Brdjanin, Case No. IT-99-36-A, Decision on Interlocutory Appeal,
paras 7-8 (ICTY App. Chamber, 19 March 2004).

192 See Tadic at para. 229.

193 See, e.g., Tadic at para. 229. Under UCM] Article 77 (2008), 10 U.S.C. § 877 (2006), someone who aids and abets is
considered a principal. Similarly, under § 950q of the Military Commissions Act of 2006, an individual who aids
and abets is considered to be a principal.

1947 TRIAL OF THE MAJOR WAR CRIMINALS at 224 (Judgment: The Law as to the Common Plan or Conspiracy).

195 Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948, 78 UNT.S. 277
[hereinafter Genocide Convention]. On the other hand, a number of writers, including Colonel William Winthrop,
whose treatise Military Law and Precedents has been recognized as a landmark restatement of U.S. military law,
have long stated that conspiracy is not a crime under international law. WINTHROP at 841. Further, in Hamdan v.
Rumsfeld, the Supreme Court decided, by a plurality, that other than the two specific types of conspiracy
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5. Planning, Instigating, and Ordering. Since the trial of the major German war
criminals before the International Military Tribunal in Nuremberg, an accused can
be held liable under international law for planning, instigating or ordering a
violation of the law of armed conflict, even though the accused does not physically
commit the violation. The Statute of the ICTY codifies this theory of liability.1%

The ICTY has determined that an accused engages in planning a violation of the
law of armed conflict if the accused, alone or with others, designs the criminal
conduct constituting one or more violations of the law of armed conflict and these
violations are later perpetrated. To convict the accused, it is sufficient to
demonstrate that the planning was a factor substantially contributing to the
criminal conduct.’” An accused engages in “instigating” a violation of the law of
armed conflict if he prompts another person to commit the violation. It is not
necessary to prove that the crime would not have been perpetrated without the
involvement of the accused. It is sufficient to demonstrate that the instigation was a
factor substantially contributing to the conduct of another person committing the
crime.’ As with “planning,” to be found guilty, an accused who instigates another
person to commit an act or omission must also have been aware of a substantial
likelihood that a crime would be committed as a result of that instigation.'®

An accused engages in “ordering” a violation of the law of armed conflict if he is in
a position of authority and instructs another person to commit a violation. A
formal superior-subordinate relationship between the accused and the perpetrator
is not required.?® To be found guilty, an accused who orders an act or omission
must have been aware of a substantial likelihood that a crime would be committed
in the execution of that order.20!

If an accused is guilty of planning, instigating, or ordering a violation of the law of
armed conflict, the accused will be guilty of the violation itself.

recognized by the International Military Tribunal at Nuremberg, international law has not yet recognized
conspiracy to commit violations of the law of armed conflict as a substantive crime. 548 U.S. 557, 603-604, 126 S.Ct.
2749, 2780-2781 (2006). Therefore, although punishable under U.S. law, it is not clear that an individual could be
tried under international law for the separate crime of conspiracy.

19 JCTY Statute Article 7(1).

197 Prosecutor v. Kordic and Cerkez, Case No. 1T-95-14/2-A, Judgment, para. 26 (ICTY App. Chamber, 14 December
2004) [hereinafter Kordic and Cerkez].

198 Kordic and Cerkez. para. 27.

199 Kordic and Cerkez para. 32.

200 Kordic and Cerkez para. 28.

201 Kordic and Cerkez para. 30.
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DEFENSES
General

Affirmative defenses asserted by persons accused of war crimes fall into two major
categories: (1) affirmative defenses that negate criminal responsibility under general
principles of municipal criminal law; and (2) defenses that are peculiar to war crimes
trials.202  Additionally, combatant immunity provides a defense to many acts that would
otherwise be offenses under municipal criminal law (e.g., the killing of an enemy combatant
in combat). These defenses are available in any U.S. tribunal responsible for adjudicating
the guilt or innocence of a person accused of war crimes. Further, a U.S. service member
being tried by court-martial for war crimes (either as violations of the UCM]J or as violations
of other federal law or the laws of armed conflict) also may assert defenses available under
the UCM]J.203

Defenses Under General Principles of Municipal Criminal Law

Self-defense. The plea of self-defense may be successfully put forward in war crimes trials in
much the same circumstances as in trials held under municipal law. In the post World War
II war crimes case of United States v. Krupp,?* the Tribunal implied that it would accept a
defense of self-defense, defined as executing “the repulse of a wrong,” and would even
accept a defense of necessity, which was defined with reference to “the invasion of a
right.” 205

Mistake of fact. Mistake of fact is a defense if it negates a knowledge element required for a
crime. A failure to take reasonable steps to verify information might give rise to criminal
responsibility; however, such responsibility would be determined in light of the facts as the
accused believed them to be, based upon the information reasonably available to him from
all sources.

Ignorance of the law. In general, ignorance of a published law is not an excuse for the
commission of an offense. Lack of clarity of law or lack of understanding of local law in an
occupied country can serve as a mitigating factor, but generally is not an absolute
defense.2% International law generally does not possess the exactness or the degree of
exposure that pertains to municipal law. Ignorance of international law can arise where a
rule of international law is dependent on an independent set of facts, and the accused is
unaware of those facts.2” Ignorance of international law may serve as a defense when the

202 See DA PAM. 27-161-2 at 247.

203 See MCM, R.C.M. 916.

204 Reported as Case 10 in IX TRIALS OF WAR CRIMINALS; and in X UNITED NATIONS LAW REPORTS at 69-181.

205 United States v. Krupp (The Krupp Case), IX TRIALS OF WAR CRIMINALS 1435-39. See also DA PAM. 27-161-2 at 246.
26 See, e.g., United States v. Flick (The Flick Case), XI TRIALS OF WAR CRIMINALS 1208.

207 See, e.g., United Kingdom v. Grumfelt (“Scuttled U-Boats Case”), I UN LAW REPORTS 55-70, in which the accused
carried out an order to scuttle U-boats unaware that Germany had surrendered and the scuttling was therefore a
violation of international law.
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accused follows local law and is unaware that the rule of local law is itself in violation of
international law.208

Duress. Duress is likely to be used in cases in which the subordinate has committed a war
crime as a result of following the orders of a superior. This defense is subject to a number
of limitations that are generally similar to those imposed under municipal law.

In order for the defense to prevail, the accused must show: (i) the act charged was done to
avoid an immediate danger both serious and irreparable; (ii) there was no adequate means
of escape; and (iii) the consequence of the act was not disproportionate to the difficulty it
was intended to address.?”

More recently, the ICTY in Prosecutor v. Erdemovic, held that duress does not afford a
complete defense to a soldier charged with a crime against humanity and/or a war crime
involving the killing of innocent human beings. However, ICTY did consider that duress
could be grounds for mitigation of punishment in such circumstances.?10

For trials by court-martial, the Rules for Court Martial provide that duress “is a defense to
any offense except killing an innocent person.” 211

Accident. Death, injury, or damage which occurs as the unintentional and unexpected result
of doing a lawful act in a lawful manner (e.g., conduct of military operations in accordance
with the law of armed conflict) is an accident and is excusable. The defense of accident is
not available when the act which caused the death, injury, or damage was a negligent act.?2

208 See United States v. Sawada, V. UN LAW REPORTS 8 (conviction reversed because accused was not shown to have
known of the illegality of the Enemy Airman’s Act under which he executed U.S. Airmen).

209 See Prosecutor v. Erdemovic, Case No. IT-96-22-A, Joint Separate Opinion of Judge McDonald and Judge Vorah,
para. 42 (ICTY App. Chamber, 7 October 1997); see also DA PAM. 27-161-2 at 247-48; UN LAW REPORTS at 174.

210 Prosecutor v. Erdemovic, Case No. IT-96-22-A, Joint Separate Opinion of Judge McDonald and Judge Vorah
(ICTY App. Chamber 7 October 1997). The Statute of the International Criminal Court provides that duress
constitutes a defense when it constitutes a threat of imminent death or of continuing or imminent serious bodily
harm against the accused or another person, and the accused acts necessarily and reasonably to avoid this threat,
provided that the accused does not intend to cause a greater harm than the one sought to be avoided. Rome
Statute of the International Criminal Court Article 31, para. 1(d), UN Doc. A/CONF.183/9 (entered into force
1 July 2002). The United States has not ratified the Statute of the International Criminal Court, however, and is
therefore not a party to that Statute.

21 MCM, R.C.M. 916(h); accord MMC, Rule 916(h).

212 See, e.g., MMC, Rule 916(f); MCM, R.C.M. 916(f); U.S DEP'T OF ARMY, PAM. 27-9-1, MILITARY JUDGE'S HANDBOOK
FOR TRIAL OF ENEMY PRISONERS OF WAR para. 5-4 (4 October 2004).
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Defenses Peculiar to Alleged War Crimes

Military necessity. An accused may generally not raise the defense of military necessity
unless the applicable treaty states that an allowance will be made for military necessity.
Many provisions of law of armed conflict treaties have been drafted with the concept of
military necessity in mind. Thus, if the defense is raised, the accused must show that the
action was demanded by military circumstances and was done to prevent a greater harm.?!3

Obsoleteness of the law. This defense was raised in some of the Nuremberg Tribunals, and
was usually associated with the law of armed conflict relating to economic offenses against
property in occupied areas. The Tribunals were ready to concede that international custom
may change and the advancement of science may render obsolete certain rules relating to
the conduct of hostilities. Admiral Doenitz, at his trial before the International Military
Tribunal in Nuremberg, raised the defense of obsoleteness of the law with regard to the
Naval Protocol of 1936 regarding unrestricted submarine warfare, and, in particular, the
requirement that submarines rescue survivors. The Tribunal recognized that the law might
be obsolete, but still found him guilty of violating the Protocol of 1936, although it expressly
stated that a sentence should not be assessed on the basis of that violation. It is also worth
noting that the Tribunal expressly recognized that the Allies were engaged in exactly the
same tactics.?14

Act was done in accordance with municipal law. In general, this plea does not constitute a
defense. The Nuremberg tribunals treated this plea in a manner similar to the plea of
superior orders, but found the plea admissible as a circumstance possibly justifying
mitigation of sentence.

Act was done in an official capacity. Heads of State and their ministers have no immunity
from prosecution and punishment for war crimes, nor does acting in an official capacity
serve as a mitigating factor.>

Tu Quoque. Latin for "you, too," this defense puts forth the argument that breaches of the
law of armed conflict by the enemy justify similar breaches by an opposing belligerent.
Alternatively, this defense argues that breaches of the law of armed conflict by the enemy
legitimize similar breaches by an opposing belligerent in response to, or in retaliation for,
such violations. This second approach can be compared with the doctrine of reprisals. The
accused in the Nuremberg Tribunals attempted to introduce a tu quoque argument, claiming
that the Allies, too, had committed crimes similar to those of which the Nazi regime was
accused.?¢ This line of defense was rejected, and in the High Command case, the U.S.
Military Tribunal held that under general principles of law, an accused can not exculpate
himself from a crime by showing that another has committed a similar crime?. In

213 See, e.g, Hague IV Article 23; Charter of the International Military Tribunal Article 6(b).

214 ] TRIAL OF THE MAJOR WAR CRIMINALS at 556-57.

215 See, e.g., Charter of the International Military Tribunal Article 7; 1958 BRITISH MANUAL para. 632.

216 See United States v. von Leeb, (The High Command Case), XII UN LAW REPORTS 64.

217 Law-Reports of Trials of War Criminals, The United Nations War Crimes Commission, Volume XII, London,
HMSO, 1949
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Prosecutor v. Kupreskic et al., ICTY held that there was no support either in State practice or
in the opinions of publicists for the tu quoque defense.218

Act was performed as a legitimate reprisal measure. (See discussion of reprisals earlier in this
chapter.)

Superior Orders. Persons accused of committing war crimes cannot defend their acts simply
by asserting that they were following the orders of their superiors. This sort of unqualified
“superior orders” defense has consistently been rejected by U.S. courts and international
tribunals.?!” In all cases, the fact that an offense was committed pursuant to superior orders
may be considered in mitigation of punishment.?20

NON-INTERNATIONAL ARMED CONFLICT
General

A non-international armed conflict is an armed conflict (i) between either the armed forces
of one or more States and organized or unorganized dissident or insurgent forces who are
not acting on behalf of another State, or (ii) among two or more dissident and insurgent
forces, none of which are acting on behalf of a State.??  Because such dissidents or
insurgents are not members of an armed force acting on behalf of a State, they do not have
the right under international law to engage in belligerent acts, and would not be entitled to
be treated as prisoners of war if captured. Rather, they are unprivileged belligerents who
do not enjoy combatant immunity under international law. If captured by a State, they can
be prosecuted under the criminal laws of the capturing State for acts committed against that
State or its citizens, even if those acts would not rise to the level of war crimes in an
international armed conflict. For example, an unprivileged belligerent could be prosecuted
for acts committed in the course of normal military operations, such as wounding or killing
an enemy belligerent or seizing, damaging or destroying enemy military property. This is
true even if the unprivileged belligerent could show that his or her belligerent acts, if
committed by a lawful combatant, would be permitted by the law of armed conflict. By

218 Prosecutor v. Kupreskic, Case No. IT-95-16-T, Judgment (ICTY Trial Chamber, 14 January 2000).

219 See, e.g., Mitchell v. Harmony, 54 U.S. (13 How.) 115 (1851). Charter of the International Military Tribunal Article
8, ICTY Statute Article 7(4); ICTR Statute Article 6(4). Despite efforts to include a provision on the defense of
superior orders in the 1949 Geneva Conventions, and in API, nations could not agree on the balance between
military discipline and the requirements of humanitarian law, and thus left unchanged the international law on the
defense of superior orders. See HOWARD LEVIE, PROTECTION OF WAR VICTIMS: PROTOCOL I TO THE 1949 GENEVA
CONVENTIONS: SUPPLEMENT (1985) (providing overview of negotiating history of the effort to include a provision
on the defense of superior orders in API).

20 See, e.g., ICTY Statute Article7(4); ICTR Statute Article 6(4) (each including almost identical language with minor
variation from each other as indicated in brackets: “The fact that an accused person acted pursuant to an order of a
Government or of a superior shall not relieve him [or her] of criminal responsibility, but may be considered in
mitigation of punishment if the International Tribunal [for Rwanda] determines that justice so requires”).

21 Traditionally, a non-international armed conflict occurs within a single State and involves dissidents or
insurgents rebelling against the government of that State. Recently, the U.S. Supreme Court has indicated that the
definition is broader, and includes any conflict other than a conflict between nations. Hamdan v. Rumsfeld, 548 U.S.
557, 628-31 (2006) (interpreting the phrase “conflict not of an international character” in Common Article 3 as
“bear[ing] its literal meaning” and being used “in contradistinction to a conflict between nations.”)
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contrast, the armed forces of any State against which the dissident or insurgent forces are
fighting do have a right under international law to engage in belligerent acts against the
dissidents or insurgents, and would enjoy combatant immunity under international law
that would protect them from criminal responsibility for belligerent acts against the
dissident or insurgent forces, provided those acts otherwise comply with the law of armed
conflict.

Applicable International Law

Few treaties relevant to the law of armed conflict expressly apply to non-international
armed conflicts, although some clearly apply implicitly.?2 Only one article in each of the
Geneva Conventions explicitly addresses war crimes in non-international armed conflicts.
Common Article 3 explicitly prohibits the following “in the case of armed conflict not of an
international character occurring in the territory of one of the High Contracting Parties:”

1. violence to life and person, in particular murder of all kinds, mutilation, cruel
treatment and torture;

2. taking of hostages;

3. outrages upon personal dignity, in particular humiliating and degrading treatment;
and

4. the passing of sentences and the carrying out of executions without previous
judgment pronounced by a regularly constituted court, affording all the judicial
guarantees which are recognized as indispensable by civilized peoples.?2

Although these crimes represent serious violations of international law, they are not
characterized as grave breaches under international law.??* As a result, they are not
expressly subject to the provisions of each of the Geneva Conventions dealing with
repression of abuses and infractions.

The Convention on Prohibitions or Restrictions on the Use of Certain Conventional
Weapons which may be deemed to be Excessively Injurious or to have Indiscriminate
Effects, adopted at Geneva, 10 October 1980, (CCW) was amended by The Amended CCW
Protocol II. Article I (3) of Amended CCW Protocol II also explicitly applies to “armed
conflicts not of an international character occurring in the territory of one of the High
Contracting Parties.” Article 14(1) of Amended CCW Protocol II explicitly requires parties

22 For example, the 1948 Convention on the Prevention and Punishment of the Crime of Genocide bans acts of
genocide “whether committed in time of peace or time of war” and whether they are committed by
“constitutionally responsible rulers, public officials or private individuals,” but does not expressly refer to non-
international armed conflict.

223 See, e.g., GCI Article 3. Identical language appears in Article 3 of GCII, GCIII and GCIV.

24 Grave breaches are widely understood to be committed only in international armed conflict. See, e.g., Prosecutor
v. Tadic, Case No. IT-94-1-AR72, Decision on Defense Motion for Interlocutory Appeal on Jurisdiction, para. 71
(Oct. 2, 1995). Accordingly, notwithstanding the inclusion of offenses called “Grave Breaches of Common Article
3” in the War Crimes Act, these offenses are not grave breaches under international law.
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to take “all appropriate steps, including legislative and other measures” to “prevent and
suppress” infractions of the Protocol, which would include criminalizing violations of
Amended CCW Protocol II. The United States has complied with this requirement by
enacting the Expanded War Crimes Act of 1997, Pub.L. 105-118, Title V, § 583,
26 November 1997, 111 Stat. 2436. Note that the CCW and its protocols (other than
Amended CCW Protocol II) were amended in 2001 to expressly apply to non-international
armed conflicts. See amendment to article 1, CCW, dated 21 December 2001. The United
States has yet to ratify the amendment, so, as a matter of U.S. law, only the Amended CCW
Protocol II applies to non-international armed conflicts.

Other law of armed conflict treaties that expressly address non-international armed
conflicts include the Protocol Additional to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of Non-International Armed Conflicts (APII), which
governs the conduct of military operations in non-international armed conflicts and the
protection of those who are hors de combat, and the 1954 Hague Convention for the
Protection of Cultural Property in the Event of Armed Conflict (1954 Hague Convention),
which governs the protection of cultural property in armed conflicts.??> Neither of these
treaties expressly states that a violation of its provisions would be treated as a crime under
international law. The United States has signed but not ratified APII. The 1954 Hague
Convention entered into force with respect to the United States on 13 March 2009.226

Neither Common Article 3 nor APII expressly states that violations of their provisions are to
be treated as war crimes. However, the United States has taken the position that violations
of Common Article 3 are violations of the law of armed conflict triable by international
tribunals such as the ICTY.?>

U.S. Law

By enacting the Expanded War Crimes Act of 1997 and the Military Commissions Act of
2006, which amended the War Crimes Act, the United States has expressly criminalized
violations of Common Article 3. However, even prior to the enactment of the 1997
amendments to the War Crimes Act, other provisions of U.S. law could be used to punish
violations of Common Article 3. The War Crimes Act, as amended, serves to ensure that
serious violations of Common Article 3 committed by or against nationals of the United
States that do not otherwise fall under the UCM]J or other federal criminal law (e.g., a crime

25 Only certain provisions of 1954 Hague Convention expressly apply to non-international armed conflicts.
Chapter 4 of the 1999 Second Protocol to the 1954 Hague Convention does provide for criminal responsibility for
violations of its provisions, but these provisions do not expressly apply to non-international armed conflicts.
Second Protocol to the Hague Convention of 1954 for the Protection of Cultural Property in the Event of Armed
Conflict, March 26, 1999, 38 .L.M. 769 Article 3 (1999).

226 The United States has not signed nor ratified any of the protocols to the 1954 Hague Convention.

27 See, e.g., War Crimes Act of 1995: Hearing on H.R. 2587 Before the Subcomm. on Immigration and Claims of the House
Comm. on the Judiciary, 104t Cong., 2d Sess. 12-13 (1996) (testimony of Michael J. Matheson, Principal Deputy Legal
Adpvisor to the Dept. of State) available at http://www.state.gov/s/1/65717.htm . The ICTY has taken the same
position with respect to Common Article 3. See, e.g., Prosecutor v. Tadic, Case No. IT-94-1-AR72, Decision on
Defense Motion for Interlocutory Appeal on Jurisdiction, para. 128 (2 October 1995)
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committed abroad by a U.S. national who is not subject to the UCM]) can be prosecuted in a
U.S. federal court.

The War Crimes Act also applies to violations of Articles 23, 25, 27 and 28 of the Annex to
the 1907 Hague Convention IV, Respecting Laws and Customs of War on Land (the “Hague
Regulations”). These provisions address prohibited means and methods of warfare,
including:

1. the use of poison or poisoned weapons;

2. Kkilling or wounding an enemy treacherously;

3. killing or wounding an enemy who has surrendered;

4. denial of quarter;

5. employing weapons calculated to cause unnecessary suffering;

6. making improper use of a flag of truce, the national flag, the uniform or insignia of
an enemy or the symbols of the Geneva Convention (e.g., the Red Cross);

7. seizing or destroying enemy property where not required by military necessity;

8. declaring the rights and actions of enemy nationals to be abolished, suspended or
inadmissible;

9. compelling an enemy national to take part in operations against his own country;
10. attack or bombardment on undefended towns, villages, dwellings or buildings;
11. failure to spare buildings dedicated to religion, art, science or charitable purposes,

historic monuments, hospitals and places where the sick and wounded are collected
provided they are not being used for military purposes; or

12. pillage of a town or place.
PEACETIME OPERATIONS?28

US. forces may be involved in a broad spectrum of peacetime activities, such as peace-
keeping and humanitarian assistance, that do not involve the waging of war, but which
may lead to the application of military force, either in self-defense or in connection with a
specific objective of the activity. In these operations other than war, the law of armed
conflict may not apply as a matter of international law,??° although, as noted above, the

228 Often referred to as “military operations other than war” or simply “operations other than war.”
29 In cases in which the law of war does not apply as a matter of international law, it would be incorrect to
characterize misconduct committed by or against U.S. personnel as a “war crime,” regardless of the seriousness of
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United States applies the law of armed conflict to all military operations as a matter of
policy. In all cases, the UCMJ will continue to apply to the activities of the military
members of U.S. armed forces, regardless of the nature of the operation.
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BACKGROUND

An understanding of international law affecting the status of airspace, aircraft and air
navigation rights is of primary concern for the Air Force. International aviation law is
derived from two widely adhered to multilateral treaties of particular importance: the 1944
Convention on International Civil Aviation (also known as the Chicago Convention) and
the 1982 United Nations Convention on the Law of the Sea (commonly referred to as the
UNCLOS).

The Chicago Convention was adopted to facilitate the safe and orderly development of
international civil aviation. Although much of the Chicago Convention applies only to civil
aircraft, it contains key provisions applicable to state aircraft, to include military aircraft,
and is of paramount importance in that, along with UNCLOS, it defines national and
international airspace. The UNCLOS also contains key provisions applicable to state
aircraft.

The UNCLOS reaffirms the traditional law and customs of the sea, but it also contains
important innovations contributing to the progressive development of international law.230
The legal regime created by the treaty ensures the global mobility of U.S. forces and is
therefore of critical importance to U.S. national security. The treaty’s key provisions include
identifying the right of overflight in international airspace and the right of transit passage
over international straits and through archipelagoes like Indonesia. Earlier treaties on the
law of the sea had been concluded, but a major defect of the previous conventions was the
failure to define the breadth of the territorial sea; the edge of which simultaneously marks
the boundary between national and international airspace.

20 Opened for signature on 10 December, 1982, UNCLOS entered into force in 1994 and has now been ratified by
over three-fourths of the international community. The United States signed the UNCLOS but did not ratify the
treaty because it initially objected to provisions concerning deep seabed mining. The United States accepts the
UNCLOS as reflecting either customary international law or an appropriate “balance of interests” worthy of
recognition. Statement on United States Oceans Policy, 10 March 1983, 19 Weekly Comp. Pres. Doc. 383, reprinted
in 22 L.L.M. 464 (1983).  The United States thus follows the UNCLOS and it has worked “both diplomatically and
operationally to promote the UNCLOS as reflective of customary international law.” William H. Taft IV, Legal
Adpvisor, U.S. Department of State, “Written Statement Before the Senate Armed Services Committee on 8 April
2004, Concerning Accession to the 1982 Law of the Sea Convention and Ratification of the 1994 Agreement
Amending Part XI of the Law of the Sea Convention” available at http://armed-
services.senate.gov/statemnt/2004/ April/ Taft.pdf.
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Hence, the military legal advisor must be familiar with both treaties. This chapter draws on
these two treaties, as well as other principles of international law, to provide an overview of
law affecting peacetime military air operations.

AIRSPACE AND AIR NAVIGATION

From an air operations legal perspective, the world's airspace is vertically divided into two
parts, namely, national and international airspace. These two parts are determined by the
status of the land or water beneath them. In short, national territory and national waters lie
below national airspace, while international waters and non-national territory lie below
international airspace. It is therefore critical to know the status of the land or water to be
overflown.

National Airspace

The Chicago Convention and the UNCLOS codify the customary norm that every state
enjoys complete and exclusive sovereignty over the airspace above its territory, with certain
navigation rights reserved to the international community. This airspace consists of the
airspace above the state’s land territory as well as its national waters. Terms synonymous
with national airspace are “territorial airspace” or “sovereign airspace.” National waters
include internal waters, territorial seas, archipelagic waters. These national waters are
under the territorial sovereignty of coastal and island nations, subject to the right of
innocent passage, transit passage, and archipelagic sea lanes passage. The right of innocent
passage does not extend to aircraft.

Internal Waters. Internal waters are those waters landward of the baseline from which the
territorial sea is measured.??! Lakes, rivers, some bays, harbors, some canals, and lagoons
are examples of internal waters.

Territorial Sea. The territorial sea is a belt of ocean extending seaward up to a maximum
breadth of 12 nautical miles from the baseline of the coastal or island nation subject to its
sovereignty. The U.S. claims a 12-nautical mile territorial sea and recognizes territorial sea
claims of other nations up to a maximum breadth of 12 nautical miles.?®? Each island has its
own territorial sea and, like the mainland, has a baseline from which it is calculated. An
island is defined as a naturally formed area of land, surrounded by water, which is above
water at high tide. Rocks are islands that cannot sustain human habitation or economic life

21 Territorial seas and all other maritime zones are measured from baselines. In drawing baselines, special rules
apply to various geographical characteristics. In general, the baseline from which maritime claims of a nation are
measured is the low-water line along the coast as marked on the nation’s official large-scale charts. UNCLOS, Art.
5. Where it is impracticable to use the low-water line, as where the coastline is deeply indented or where there is a
fringe of islands along the coast in its immediate vicinity, the coastal or island nation may instead employ straight
baselines. Ibid., Art. 7. For bays and gulfs, the baseline across the mouth of a bay may not exceed 24 nautical miles
(approximately 27.6 miles) in length. Ibid., Art. 10. Historic bays may exceed 24 nautical miles. Ibid., Art. 10(6). But
the U.S. does not recognize historic bay claims, such as Libya’s claim to the Gulf of Sidra (closure line in excess of
300 nm). If a river flows directly into the sea, the baseline is a straight line across the mouth of the river between
points on the low-water line of its banks. Ibid., Art. 9. The low-water line of a reef may be used as the baseline for
islands situated on atolls or having fringing reefs. Ibid., Art. 6.

22 Annotated Supplement, para. 1.4.2.
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of their own. Provided they remain above water at high tide, they too possess a territorial
sea determination in accordance with the principles discussed in the paragraphs on
baselines. A low-tide elevation (above water at low tide but submerged at high tide)
situated wholly or partly within the territorial sea may be used for territorial sea purposes
as though it were an island. Where a low-tide elevation is located entirely beyond the
territorial sea, it has no territorial sea of its own.

Archipelagic Waters. An archipelagic nation is a nation that is constituted wholly of one or
more groups of islands. The national airspace of archipelagic nations consists of the
airspace above the islands, the territorial sea and the archipelagic waters. Archipelagic
waters are the parts of the sea enclosed by archipelagic baselines joining the outer-most
points of their outermost islands of the archipelago, provided that the ratio of water to land
falls within certain parameters. The archipelagic baselines are also the baselines from which
the archipelagic nation measures seaward its territorial sea, contiguous zone, and exclusive
economic zone. The U.S. recognizes the right of an archipelagic nation to establish
archipelagic baselines enclosing archipelagic waters provided the baselines are drawn in
conformity with the UNCLOS.?* The significance of the airspace above archipelagic
nations is discussed below.

Outer Space
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International Airspace

International airspace includes the airspace above land areas not subject to national
sovereignty, such as Antarctica, and international waters. International waters consist of

233 Jbid, para. 1.4.3.
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the maritime zones defined in the UNCLOS: the contiguous zones, exclusive economic
zones, and the high seas. Coastal and island states are, however, granted additional
specified rights in respect of contiguous zones and exclusive economic zones.

Contiguous Zones. A contiguous zone is an area extending seaward from the territorial sea
in which the coastal or island nation may exercise the control necessary to prevent or
punish infringement of its customs, fiscal, immigration, and sanitary laws and regulations
that occur within its territory or territorial sea (but not for so-called “security” purposes).
For this reason, it is possible that the coastal or island nation could intercept any aircraft or
vessel bound for its territory in order to exercise control over the aircraft for customs or
immigration purposes. However, the coastal or island nation may not otherwise interfere
with international flight above the contiguous zone. Contiguous zones may not extend
beyond 24 nautical miles from the baselines from which the breadth of the territorial sea is
measured. The U.S. will respect contiguous zones extending up to 24 nautical miles in
breadth provided the coastal or island nation recognizes U.S. rights in the zone consistent
with the provisions of UNCLOS. 23

Exclusive Economic Zones. Exclusive economic zones (EEZs) are resource-related zones
adjacent to the coast and extending beyond the territorial sea. As the name suggests, its
central purpose is economic. The EEZ extends up to 200 nautical miles from the baselines
used to measure the territorial sea. The United States recognizes the sovereign rights of a
coastal or island nation to prescribe and enforce its laws in the EEZ for the purposes of
exploration, exploitation, management, and conservation of the natural resources of the
waters, seabed, and subsoil of the zone. The United States also recognizes the EEZ for the
production of energy from the water, currents, and winds. The coastal or island nation may
exercise jurisdiction in the zone over the establishment and use of artificial islands,
installations, and structures having economic purposes; over marine scientific research
(with reasonable limitations); and over some aspects of marine environmental protection
(primarily implementation of international vessel source pollution control standards).
Aircraft operating in the airspace in the EEZ must have “due regard” for the rights and
duties of the coastal state. The United States established a 200-nautical miles exclusive
economic zone by Presidential Proclamation of 10 March 1983.

High Seas. The high seas form the largest part of international waters, comprising the part
of the sea that are not territorial sea or included in EEZ. When a coastal or island nation has
not proclaimed an EEZ, the high seas begin at the seaward edge of the territorial sea.

AIRCRAFT

Aircraft Defined. International law defines aircraft as those machines that “can derive
support in the atmosphere from the reactions of the air.”25 This definition includes both
heavier than air and lighter than air objects, but it excludes objects more properly viewed as
projectiles which do not derive support from the reactions of the air, such as rockets. Under

24 [bid, para. 1.5.1; See also Presidential Proclamation 7219.
235 Definitional Annex to the Chicago Convention.
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the Chicago Convention, there are two categories of aircraft: state and civil. There is no
settled definition of state aircraft in international law. Under the Chicago Convention,
aircraft used in military, police and customs services are “deemed” to be state aircraft but
the term is not specifically defined. Civil aircraft are aircraft that are not state aircraft. Civil
aircraft possess the nationality of the state in which they are registered.

Military Aircraft Defined. Like the term “state aircraft,” there is no settled definition of
military aircraft in international law. As a general rule military aircraft include all aircraft
operated by commissioned units of the armed forces of a nation bearing the military
markings of that nation, commanded by a member of the armed forces, and manned or
operated by a crew subject to regular armed forces discipline. International custom
regarding national markings on military aircraft was developed to preclude any abuse or
confusion as to who exercises control over the aircraft.26 However, state practice has not
established a requirement for an exclusively military crew.

Status of Military Aircraft. As military aircraft are “state aircraft” within the meaning of the
Chicago Convention, they, like warships, enjoy immunity from foreign boarding, search,
inspection and taxation.?” Local officials may not board the military aircraft of another
state without the consent of the aircraft commander.?®8 The territorial sovereign may not
arrest or seize foreign military aircraft lawfully in its territory, but it may order it to
promptly leave. U.S. military aircraft commanders should not authorize boarding, search,
seizure, inspection, or similar exercises of jurisdiction by foreign authorities except by
direction of the appropriate service headquarters or the U.S. embassy in the country
concerned.

Additionally, U.S. policy prohibits the payment of navigation and overflight fees.
Moreover, U.S. military aircraft do not, as a matter of policy, pay landing or parking fees at
foreign government airports.?® Landing and parking fees may be paid at commercial
airports. Disputes have arisen with some host nations on the issue of landing and parking

236 SECSTATE Cable 250803 (“NATO AWACS Registration in Luxembourg”), para. 2.

27 The 1919 Paris Convention was the only air law instrument to expressly codify the rule that military aircraft are
entitled to “the privileges which are customarily accorded to foreign ships of war.” Convention Relating to the
Regulation of Aerial Navigation, 13 October 1919, 297 LN.T.S. 173 (1922), Art. 32. Although this provision was not
included in the Chicago Convention, Professor John Cobbs Cooper, the chairman of the committee who drafted
and reported Article 3 of the Chicago Convention, stated:

It is felt that the rule stated in the Paris Convention that aircraft engaged in military services
should, in the absence of stipulation to the contrary, be given the privileges of foreign
warships when in national port is sound and may be considered as still part of international
air law even though not restated in the Chicago Convention.

John Cobb Cooper, “A Study on the Legal Status of Aircraft” in Ivan A. Vlasic, ed., Explorations in Aerospace Law
(Montreal: McGill U. Press, 1968) 205 at 243. The UNCLOS confirms that military and other government aircraft
enjoy sovereign immunity the same as a warship. See UNCLOS, Art. 42(5) (addressing international responsibility
of state of registry for loss or damage caused by aircraft entitled to sovereign immunity during transit passage),
Art. 236 (like warships, military and other government aircraft are expressly immune from provisions regarding
the protection and preservation of the marine environment).

28 DOD 4500.54-M, DOD Foreign Clearance Manual, 1June 2009, para. C2.1.5

239 SECSTATE Message 071536Z OCT 00.
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fees. The United States uses the Interagency Working Group on Aviation Fees to determine
whether it will regard an airport to be a government or commercial airport. Where fees are
payable, then U.S. military aircraft, as with all U.S. state aircraft, will pay reasonable fees
based on International Civil Aviation Organization standards or some lesser negotiated
sums for parking and landing. Reasonable fees for services requested (e.g., fuel and routine
maintenance fees) are routinely paid regardless of the type of airport.

Status of Civil Aircraft Chartered by the Department of Defense (DOD). The United States
regularly charters civil aircraft to provide air transportation and other services. Such
aircraft retain their status as civil aircraft unless the U.S. Government specificall